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2:04 p.m.1

CHAIRPERSON MILLER:  This hearing2

will please come to order.  Good afternoon,3

ladies and gentlemen.  This is the June 5,4

2007, afternoon public hearing of the Board5

of Zoning Adjustment of the District of6

Columbia.  My name is Ruthanne Miller.  I’m7

the chair.  Joining me today is Vice Chair8

Curtis Etherly to my right and to my left is9

Mr. John Mann representing the National10

Capitol Planning Commission.11

Copies of today’s hearing agenda are12

available to you and are located to my left13

in the wall bin near the door.  Please be14

aware that this proceeding is being recorded15

by a court reporter and is also webcast16

live.  Accordingly, we must ask you to17

refrain from any disruptive noises or18

actions in the hearing room.  19

When presenting information to the20

board, please turn on and speak into the21

microphone, first stating your name and home22

address.  When you are finished speaking,23
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please turn your microphone off so that your1

microphone is no longer picking up sound or2

background noise.  All persons planning to3

testify, either in favor or in opposition,4

are to fill out two witness cards.  These5

cards are located to my left on the table6

near the door and on the witness table. 7

Upon coming forward to speak to the board8

please give both cards to the reporter9

sitting to my right.  10

The order of procedure for special11

exceptions and variances is, one, statement12

and witnesses of the applicant, two,13

government reports, including Office of14

Planning, Department of Public Works, DDOT,15

et cetera, three, report of the Advisory16

Neighborhood Commission, four, parties or17

persons in support, five, parties or persons18

in opposition, six, closing remarks by the19

applicant.  The order of procedure for20

appeal applications will be as follows: 21

one, statement and witnesses of the22

appellant, two, the zoning administrator or23
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other government official’s case, three,1

case for the owner, lessee, or operator of2

the property involved if not the appellant,3

four, the ANC within which the property is4

located, five, intervener’s case if5

permitted by the board, six, rebuttal and6

closing statement by the appellant.  7

Pursuant to Sections 3117.4 and8

3117.5 the following time constraints may be9

maintained.  The applicant, appellant,10

persons and parties except an ANC in11

support, including witnesses, 60 minutes12

collectively.  Appellee, persons and parties13

except an ANC in opposition, including14

witnesses, 60 minutes collectively. 15

Individuals, three minutes.  These time16

restraints do not include cross examination17

and/or questions from the board.  Cross18

examination of witnesses is permitted by the19

applicant or parties.  20

The ANC within which the property is21

located is automatically a party in a22

special exception or variance case.  Nothing23
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prohibits the board from placing reasonable1

restrictions on cross examination, including2

time limits and limitations on the scope of3

cross examination.  4

The record will be closed at the5

conclusion of each case except for any6

materials specifically requested by the7

board.  The board and the staff will specify8

at the end of the hearing exactly what is9

expected and the date when the persons must10

submit the evidence to the Office of Zoning. 11

After the record is closed, no other12

information will be accepted by the board.  13

The Sunshine Act requires that the14

public hearing on each case be held in the15

open before the public.  The board may,16

consistent with its rules of procedure and17

the Sunshine Act, enter executive session18

during or after the public hearing on a case19

for purposes of reviewing the record or20

deliberating on the case.21

The decision of the board in these22

contested cases must be based exclusively on23
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the public record.  To avoid any appearance1

to the contrary, the board requests that2

persons present not engage the members of3

the board in conversation.  Please turn off4

all beepers and cell phones at this time so5

as not to disrupt these proceedings.  The6

board will make every effort to conclude the7

public hearing as near as possible to 68

o’clock p.m.  If the afternoon cases are not9

completed at 6:00 p.m. the board will assess10

whether it can complete the pending case or11

cases remaining on the agenda.  12

At this time the board will consider13

any preliminary matters.  Preliminary14

matters are those that relate to whether a15

case will or should be heard today, such as16

requests for postponement, continuance or17

withdrawal, or whether proper and adequate18

notice of the hearing has been given.  If19

you’re not prepared to go forward with a20

case today, or if you believe that the board21

should not proceed, now is the time to raise22

such a matter.  Does the staff have any23
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preliminary matters?1

MS. BAILEY:  Madam Chair, members of2

the board, to everyone good afternoon. 3

Staff does not have any preliminary matters.4

CHAIRPERSON MILLER:  In that case5

let us proceed with the agenda.  Would all6

individuals wishing to testify today please7

rise to take the oath.  8

MS. BAILEY:  Would you please raise9

your right hand?  Do you solemnly swear or10

affirm that the testimony that you will be11

giving this afternoon will be truth, the12

whole truth and nothing but the truth?  13

(Chorus of “Yes.”)14

MS. BAILEY:  Thank you. 15

CHAIRPERSON MILLER:  Would you call16

the first case, please?17

MS. BAILEY:  Thank you, Madam Chair,18

and the first case is Application No. 1761619

of Family and Child Services of Washington,20

D.C., pursuant to 11 DCMR 3104.1 for a21

special exception to continue the operation22

of a parking lot having 19 spaces under23
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Section 213, last approved by BZA Order No.1

16873 at Premises 1522 through 1526 Church2

Street, N.W.  The property is located in the3

Dupont Circle R-5-B district and it’s also4

known as Square 194, Lots 50, 51 and 52. 5

Madam Chair, the applicant was initially -6

or the applicant rather initially requested7

22 parking spaces, but has since revised the8

applicant and is now requesting 19 parking9

spaces.10

CHAIRPERSON MILLER:  Thank you. 11

Would the parties in this case please come12

forward?  Good afternoon.  Would you13

introduce yourselves for the record, please?14

MR. LOUGHLIN:  Sure.  Good15

afternoon.  My name is Scott Loughlin.  I’m16

from Hogan & Hartson, 555 13th Street, N.W.,17

and with me today I have two representatives18

from Family and Child Services of19

Washington, D.C., Inc., and I’ll allow them20

to introduce themselves.21

MS. MCCONNELL:  Good afternoon.  I’m22

Charlotte McConnell, Executive Director,23
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Family and Child Services of Washington,1

D.C.  My residence is 1343 Shepherd Street,2

N.E.3

MR. FRENCH:  I’m Donald French,4

Chief Operating Office, Family and Child5

Services.  My residence is 4803 Daisy Creek6

Terrace in Beltsville.7

CHAIRPERSON MILLER:  Thank you. 8

This looks fairly straightforward.  You’re9

here for a special exception to continue the10

use of this existing parking lot.11

MR. LOUGHLIN:  That’s correct.12

CHAIRPERSON MILLER:  Okay.  I’m13

going to turn to you then to present your14

case.  Highlight it as you like.  We’ve all15

read the documents in the record.16

MR. LOUGHLIN:  Very good.  Like you17

said this is just a very simple case to18

continue the use of a parking lot that’s19

been operating for quite some time.  In20

fact, as the Department of Planning’s report21

indicates at least for the past 45 years. 22

Before I go through and highlight just the23
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merits of the case I’d like Charlotte1

McConnell to briefly introduce Family and2

Child Services to this body.3

CHAIRPERSON MILLER:  Okay.4

MS. MCCONNELL:  Thank you.  I’ll be5

brief.  The first thing I’d like to say is6

to make sure that you all realize that7

Family and Child Services is a non-profit. 8

A lot of people assume because of our name9

that we are part of the District government,10

but we’re a non-profit social services11

organization.  We’ve served the District now12

for over 120 years.  We recently moved to13

our current location at 1509 16th Street14

primarily because we were located at 929 L15

Street, N.W., and that site has been chosen16

for the new Convention Center hotel.  So we17

were sort of moving in the best interest of18

the city.19

We provide a full range of services20

and our services have actually started as21

early as World War II.  We started our child22

care services when women went to work for23
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the first time.  We have child care, we have1

mental health services, foster care, senior2

services and we send about a thousand3

children to camp every year, and that money4

comes to us through the Washington Post and5

the Kid to Camp campaign.  The parking lot6

is important to us because we provide7

services in the home, especially our senior8

services and the social workers need a place9

to park in order to do their paperwork and10

do the other things in the building before11

they go out every day and at the end of the12

day, and our foster care services are also13

provided in the home.14

CHAIRPERSON MILLER:  Thank you.15

MR. LOUGHLIN:  So over the course of16

the past 45 years this board has determined17

on 10 separate other occasions that this18

parking lot met the requirements for a19

special exception to be used as a parking20

lot.  We are simply asking that the board21

continue its past practice and do the same22

today.  The most recent order of the board23
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was a summary order in 2002 in which the1

board placed several conditions on the use. 2

Family and Child Services currently complies3

with every one of those conditions, namely4

Family and Child Services uses the parking5

lot for visitors/employees during business6

hours.  Proper signs are displayed.  Family7

and Child Services has tried to keep the lot8

free of debris, and the 5 percent9

landscaping requirement in place.  A person10

polices the lot and the parking lot is11

currently striped, although as the Office of12

Planning indicated the stripes are fading13

and the Family and Child Services has made14

preparation to re-stripe those spaces15

exactly as they are today. The other16

remaining conditions include sufficient17

lighting which the Family and Child Services18

has provided and also to maintain the19

existing landscape that was approved in the20

orders of 2000 and 2002.  Family and Child21

Services complies with all of these22

conditions and commits itself to continuing23
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to comply with those conditions.1

The one final condition is - that2

the board placed on the summary order was3

that Family and Child Services should allow4

the residents of the community to use the5

parking lot during non-business hours,6

namely from times other than 7:00 a.m. to7

6:00 p.m.  And I will allow Donald French to8

indicate how the Family and Child Services9

complies with that provision.10

MR. FRENCH:  Basically our employees11

are on a staggered schedule.  They arrive12

between 7:00 and 9:00.  They’re there in the13

office until between 5:00 and 7:00 p.m. 14

Once our employees clear out, the15

neighborhood is free to come and use the lot16

however they deem appropriate.  That’s in17

the evening and on the weekends. 18

CHAIRPERSON MILLER:  So is it19

basically on a first-come, first-serve that20

the neighbors just use the space?21

MR. FRENCH:  Yes.  Yes.22

CHAIRPERSON MILLER:  They just use23
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it?1

MR. FRENCH:  Right.2

CHAIRPERSON MILLER:  Okay.  And they3

just have to be out in time for your4

employees to get in the morning?5

MR. FRENCH:  Right.  It’s not fenced6

so they’re free to come and go as they7

please.  When our employees start coming in8

then we like to be able to use it.9

CHAIRPERSON MILLER:  And that’s10

worked for all these years?11

MR. FRENCH:  Yes.12

CHAIRPERSON MILLER:  Okay.  13

MR. LOUGHLIN:  So -14

CHAIRPERSON MILLER:  I have a15

question.  I think that - I’m not sure16

whether it was DDOT or Office of Planning17

suggested an improvement in maintenance18

standards, is that right?  I have that in my19

notes.20

MR. LOUGHLIN:  I think the21

Department of Planning had indicated that22

there was some debris along a wall that’s23
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over on the corner of the parking lot behind1

some trees, and we’re more than happy to -2

oh, we’ve since cleaned that up and so we’re3

more than happy to continue to do that.4

CHAIRPERSON MILLER:  I think there’s5

also a question about a term.  We usually6

consider a term.  There’s been a term put on7

the parking lot orders in this case as well,8

and I think you’re requesting 10 years?  Is9

that right?10

MR. LOUGHLIN:  Right.  11

CHAIRPERSON MILLER:  Do you want to12

address, you know, why you think that’s a13

reasonable amount of time?14

MR. LOUGHLIN:  Sure.  Certainly.  I15

think you know, and to be frank I think we16

actually consider that there - we think that17

this parking lot, because it’s been around18

for so long, because it’s been approved for19

use as a parking lot and been the subject of20

several special exceptions in the past 10 -21

over the past 45 years, that the special22

exception be made permanent.  23
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We had discussed that with our1

representative from the Advisory2

Neighborhood Commission and he had expressed3

some hesitancy to have a permanent special4

exception and so we discussed with him a5

possible compromise.  I think the ANC’s6

position that we respect is that they would7

prefer a periodic review of the parking lot8

and so to comply, or to meet that request we9

have compromised with a 10-year suggestion. 10

And we think that is appropriate because11

this parking lot has been deemed by the12

board to comply with the requirements for a13

special exception on at least 10 other14

occasions and has operated as a parking lot15

for so long.  We think that if there is a16

problem with the parking lot such that one17

of the conditions that the board places on18

its order is not met, then the community is19

certainly free to address their problem with20

Family and Child Services and I’m sure that21

they’ll be more than happy to cooperate. 22

But even if they are unable to find some23
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mutual agreeable resolution, the community1

can then address its problem with the zoning2

administrator because of the conditions that3

the board places on its order become4

conditions to our certificate of occupancy. 5

And so they still have the ability to6

enforce these conditions and our position is7

that we want to comply with these provisions8

or these conditions over the course of 109

years and not just the six months before you10

know a hearing in which everyone’s focused11

is place.12

So we think that 10 years is more13

than appropriate, considering that this is14

also a relatively expensive process to go15

through this procedure, put together this16

application and to pay the filing fees, pay17

the administrative costs, pay the legal fees18

and for every dollar that goes out of Family19

and Child Services to go back to this board20

is another dollar that you know is not used21

to you know further their mission.  And for22

those reasons, while we can appreciate that23
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there should be periodic review, we would1

propose or at least respectfully request2

that the board consider a longer period of3

time so that the hardship in terms of4

expenses is somewhat reduced.5

CHAIRPERSON MILLER:  Let me ask at6

this time is there someone here from the7

ANC?  Okay, we do have a report from the8

ANC.  It’s our Exhibit No. 32 in support of9

the application.  I don’t see in the report10

a reference to the term, unless I’m missing11

it.12

MR. LOUGHLIN:  I don’t think that13

they officially supported this position.  I14

don’t think that - they had the meeting in15

which they had voted upon that request16

before we had made the request for 10 years.17

CHAIRPERSON MILLER:  Okay.  They18

just didn’t address that specifically, but19

they do support the application.20

MR. LOUGHLIN:  Right.  If I may, in21

regards to the ANC’s support, they also22

mentioned a couple of other things that I23
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wanted to bring to the board’s attention. 1

They said that they support the community2

use from 8:00 a.m. to 6:00 p.m. and that is3

somewhat different - I’m sorry, support the4

community use outside of 8:00 a.m. to 6:005

p.m. in which case that would be reserved6

for Family and Child Services.  Hopefully7

I’m communicating that properly.8

CHAIRPERSON MILLER:  Well, they say9

6:00 p.m. to 8:00 a.m. Monday through Friday10

and Saturdays and Sundays.11

MR. LOUGHLIN:  Right and so the12

problem is is that under the current order13

it’s 7:00 a.m. to 6:00 p.m.  We’ve had14

correspondence with the ANC regarding that15

point and I would hope that Charlotte I16

think - Charlotte McConnell has addressed17

that issue with the ANC.  I’d like for her18

to tell the board what she has - about those19

conversations.20

CHAIRPERSON MILLER:  Okay.  Let me21

just -22

MR. LOUGHLIN:  Oh, I’m sorry.23
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CHAIRPERSON MILLER:  - get this1

clear.  I’m looking at our Exhibit No. 152

which is the May 29, 2002, bench decision3

that has conditions in it.  Is that the last4

one?  5

MR. LOUGHLIN:  The 2002.6

CHAIRPERSON MILLER:  The most recent7

one?  Okay.8

MR. LOUGHLIN:  Yes.9

CHAIRPERSON MILLER:  So in that,10

Number 4 references 7:00 a.m. to 6:00 p.m. 11

MR. LOUGHLIN:  Right.12

CHAIRPERSON MILLER:  How is it that13

the applicant wants that to read, that way14

or the way that the ANC has suggested?15

MR. LOUGHLIN:  We want it to16

continue exactly -17

CHAIRPERSON MILLER:  The way it is.18

MR. LOUGHLIN:  - as it was in 2002. 19

What we’re afraid is that we’re going to20

lose an hour of parking and that it just21

doesn’t work with the Family and Child22

Services current operations.  And so I was23
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hoping that - we’ve had the conversations1

with the members of the ANC regarding that2

specific point and I think Charlotte3

McConnell will be able to describe to the4

board what resolutions that we’ve come to.5

CHAIRPERSON MILLER:  Okay.  I just6

want to be clear though on these conditions7

because the board will be reviewing these8

conditions that what you’re proposing is -9

are you proposing the exact same conditions10

1 through 9, substituting Child and Family11

Services for National Association for the12

Education of Young Children, and13

substituting 10 years for 5 years?14

MR. LOUGHLIN:  That’s exactly right.15

CHAIRPERSON MILLER:  Okay.  Okay.  I16

think we understand the parking issue,17

unless - if there’s something you really18

think we need to know further on it.19

MS. MCCONNELL:  No.20

CHAIRPERSON MILLER:  Okay.21

MS. MCCONNELL:  No.  I think you22

understand.  And basically we want to23
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reserve the original time.1

CHAIRPERSON MILLER:  Other questions2

from the board?  Okay.  Do you have further3

on your case right now?4

MR. LOUGHLIN:  The only other thing5

that I would mention was that the ANC also6

put into its official position that it7

supported compliance with certain zoning8

regulations and those zoning regulations9

have to do with lighting and with10

landscaping, and we - I think those things11

are already covered under the existing nine12

conditions that were under our 2002 order. 13

And so we would just prefer that we continue14

with those nine conditions of that were in15

the 2002 order.16

CHAIRPERSON MILLER:  Okay, let me17

just ask you about this.  I understand that18

you don’t want to add another condition,19

right?20

MR. LOUGHLIN:  Right.21

CHAIRPERSON MILLER:  But you are -22

the regulations are existing and you need to23
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be in compliance with the regulations.  So1

you’re not saying you’re not going to be in2

compliance, you’re just - right?3

MR. LOUGHLIN:  Exactly right.4

CHAIRPERSON MILLER:  You just don’t5

- we wouldn’t need to repeat that as a6

condition anyway.  It’s assumed that you7

need to be in compliance with the zoning8

regulations.9

MR. LOUGHLIN:  That’s exactly our10

position.11

CHAIRPERSON MILLER:  Okay.  Okay. 12

If you don’t have anything further at this13

time we’ll go to Office of Planning.14

MR. LOUGHLIN:  That’d be great.15

CHAIRPERSON MILLER:  Okay.16

MR. JACKSON:  Good afternoon Madam17

Chair, members of the board.  My name’s18

Arthur Jackson.  I’m the Development Use19

Specialist of District of Columbia Office of20

Planning and I will briefly summarize the21

Office of Planning’s report.  Essentially we22

stand on the record.  You have before you a23
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brief report from the Office of Planning and1

we recommend approval subject to certain2

conditions.  One of course is incorporating3

the conditions of the approval associated4

with Order No. 16873 into the order, updated5

to reference the applicant, and one6

additional condition that would limit the7

number of parking spaces to 19 including one8

handicap-accessible space and re-striping of9

the lot prior to the issuance of a10

certificate of occupancy.  That concludes11

our conditions, our recommended conditions12

for this approval and we are available to13

answer questions.14

CHAIRPERSON MILLER:  Okay.  The15

application as I understand it is now for 1916

spaces, so.17

MR. JACKSON:  Yes.18

CHAIRPERSON MILLER:  Okay.  There’s19

not an issue there at this point.  Why was20

it changed from 22 to 19, do you know?21

MR. JACKSON:  Well, the applicant -22

my understanding is the applicant had23



27

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

discussions with Department of1

Transportation and Department of2

Transportation recommended that the number3

of spaces remain at 19.  And we’re just4

recommending that that be a condition of the5

- added to the list of conditions that6

already exist for this use.7

CHAIRPERSON MILLER:  You’re8

recommending that it be added that it be9

limited to 19 spaces?10

MR. JACKSON:  Yes.11

CHAIRPERSON MILLER:  Okay.  It12

really kind of doesn’t matter either way.  I13

mean, if we grant it for 19 spaces then we14

don’t need to condition it for 19 spaces. 15

Okay.16

MR. JACKSON:  Yes.17

CHAIRPERSON MILLER:  What was the18

last thing that you said?  I think I missed19

that.20

MR. JACKSON:  I’m sorry.  The re-21

striping of the lot prior to the issuance of22

a certificate for occupancy.23
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CHAIRPERSON MILLER:  I just want to1

confirm with the applicant, did you say that2

you did that or you’re going to do that?3

MR. FRENCH:  We have hired someone4

to do that and they have finished all of the5

landscaping and now they’re getting ready to6

do the striping.7

CHAIRPERSON MILLER:  Okay.  I just8

want to ask you, I believe that you9

recommended a shorter term.  Is it five10

years?11

MR. JACKSON:  We didn’t take an12

official stand on the length of time,13

although in our report we - our report we14

supported five years.  I think in looking at15

the site, the site’s in good shape, the16

paving surface is in good shape and there17

would be question as to whether or not - the18

applicant has indicated they do not plan to19

re-pave at this time.  However, it’s20

conceivable that after five years the paving21

may be in a state where it needs to be22

addressed so it seemed prudent to take a23
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more conservative stance and look toward re-1

evaluating the surface at the same time we2

evaluate the application in five years to3

see if paving would be required.  Also, you4

are aware of course that our Department of5

Environment has adopted some impervious6

requirements for paving and then at that7

time it might be also prudent to consider8

whether or not to employ a different9

surface.  But again, this is just looking10

forward in the future and the surface is in11

fair shape now, but at some time within the12

next five years it could be time to re-look13

at the surface used on the lot.  That was14

our only concern in this instance.15

CHAIRPERSON MILLER:  Well, is five16

years like the right amount of time to be17

re-evaluating the surface?18

MR. JACKSON:  Well essentially we19

would - we’re just recommending continuing20

the conditions as exist and the current21

condition is for five years.22

CHAIRPERSON MILLER:  Let me just ask23
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you this.  Would it work if - say we gave1

them a term of 10 years instead of five2

years, but we had a provision in there, a3

condition that governed the condition of the4

pavement.  Would that work?5

MR. JACKSON:  Yes.  But at this time6

we were - we’re looking at - the Department7

of Environment has adopted some new8

conditions having to do with voluntary9

implementation of impervious surface.  It’s10

also conceivable that in five years they may11

decide that’s not a good idea, that’s12

something that needs to be required.  There13

are all kinds of permutations to that14

perspective.  But again, that’s just looking15

at one element of this application and it’s16

not the most important issue.  I think the17

applicant has shown that they’ve addressed18

all the other points that are listed as19

conditions of this application, so it’s just20

a thought that just looking forward to21

making this surface as environmentally22

friendly as possible.  It might be an issue23
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that could be addressed within that time1

period, but it also could be something that2

could be done in 10 years.3

CHAIRPERSON MILLER:  Okay, I just4

want to ask you one more question on this5

because I mean, I’m hearing two you know6

legitimate concerns.  One is that it’s a7

non-profit and it’s expensive to come back8

before the board and that’s why - and9

there’s a good record to the way this10

parking lot operates without problems.  And11

then on the other hand I’m hearing you say12

well, there’s this environmental13

consideration, that maybe 10 years is too14

long to make sure that the surface is as15

environmentally friendly as possible.  Or16

not really?  And kind of what I was asking17

was also, unless there’s some kind of18

language we can weave in so they don’t have19

to come back you know for that reason.20

MR. JACKSON:  And at this point we21

haven’t developed any that we could22

recommend.23
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CHAIRPERSON MILLER:  Okay, thank1

you.  Any other questions from the board? 2

Do you have any cross examination for the3

Office of Planning?4

MR. LOUGHLIN:  No, we do not.5

CHAIRPERSON MILLER:  Do you have a6

copy of the report?7

MR. LOUGHLIN:  Yes, I do.8

CHAIRPERSON MILLER:  Okay.  Do you9

have a comment on this surface question?10

MR. LOUGHLIN:  You know, I think -11

we don’t know when that was last resurfaced. 12

We bought this - or the Family and Child13

Services bought this parking lot last year,14

but I think as Mr. Jackson said, the parking15

lot surface is in good shape.  And if there16

were an instance where we needed to replace17

the surface we would certainly have to18

comply with any of the regulations, or any19

of the statutes and laws within the D.C.20

government framework.  And so if any of21

those are applicable at the time of22

resurfacing we certainly would have to23
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comply with that.  And so I guess our1

position is that we wouldn’t see that as a2

reason to shorten or to in any way make it3

less favorable to go ahead with the 10-year4

period.  Yes, sure.5

MS. MCCONNELL:  I would just like to6

add that we have risk management issues and7

insurance issues that would require us to8

keep the parking lot paving upgraded and9

safe at all times whether it was for zoning10

purpose or not.  So this should not be -11

would not be an issue for us.  We have a12

very stringent risk management and insurance13

quality controls.14

CHAIRPERSON MILLER:  Is that related15

to your mission, or why do you have that?16

MS. MCCONNELL:  Well, we have to17

have insurance, liability insurance, and so18

the risk management is also a part of our19

accreditation, our risk management standard. 20

We are an accredited agency.21

CHAIRPERSON MILLER:  Okay, thank22

you.  I’ll ask one more time is anybody here23
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from the ANC?  Okay.  At this point then are1

there any persons in support in the audience2

who wish to come forward and testify on this3

application?  Anyone in opposition?  Any4

final board questions?  Okay.  Any - well, I5

turn to you now for closing remarks.  6

MR. LOUGHLIN:  If it’s appropriate7

we would request that there be a bench8

decision or a summary order.9

CHAIRPERSON MILLER:  It can be10

appropriate since we don’t have any11

opposition in this case.  Do you want to12

make any closing remarks before we decide13

whether we’re going to deliberate on it?14

MR. LOUGHLIN:  Nothing further.15

CHAIRPERSON MILLER:  Okay.  Okay.  16

VICE CHAIRPERSON ETHERLY:  Madam17

Chair?18

CHAIRPERSON MILLER:  Yes.19

VICE CHAIRPERSON ETHERLY:  If it’s20

appropriate, at this time I’d be more than21

pleased to move approval of Application No.22

17616 of Family and Child Services of23
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Washington, D.C. pursuant to 11 DCMR 3104.11

for a special exception to continue the2

operation of a parking lot having 19 spaces3

under Section 213 at Premises 1522-15264

Church Street, N.W. and I would perhaps5

invite the second and then suggest that we6

open it up for discussion on the conditions.7

MR. MANN:  Second.8

VICE CHAIRPERSON ETHERLY:  Thank you9

very much, Mr. Mann.  To keep this10

relatively - fairly brief Madam Chair,11

because I think as you said at the outset12

this case was very straightforward and I13

think the record is amply complete and full14

as it relates to all of the provisions of15

Section 213 with regard to the subject16

requirements as it relates to paving, as it17

relates to striping, as it relates to other18

aspects of the 213 section analysis.  So19

I’ll perhaps just truncate my discussion and20

focus primarily on the issue of conditions,21

and I’ll perhaps - I have no disagreement22

whatsoever with all of the outstanding23
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conditions as recommended by the Office of1

Planning as they are enunciated in the2

earlier order of Application No. 16873 that3

would be in relevant part, perhaps let me4

just deal with Condition No. 1.  5

I would have no objection to going6

with 10 years on the term.  I understand the7

Office of Planning’s observation and I think8

it’s a good one with respect to, as we9

continue to see the evolution of perhaps10

green environmental policies, construction11

policies and that type of thing, there could12

conceivably be some changes there, but I13

think as has been indicated by the14

applicant, the applicant will be required15

probably not only by their own insurance and16

risk policy standards, but also of course17

just generally speaking to remain in18

compliance with all applicable District of19

Columbia regulations and code requirements. 20

So I’m not necessarily convinced that there21

is a concern or consideration that would be22

addressed by a 10-year term versus a 5-year23
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term.  Initially I was perhaps a little bit1

leaning towards that.  It’s fairly unusual2

for us to see a parking lot application with3

such a long term because typically there is4

all kinds of fireworks and different things5

that are underway between the community and6

others that suggest the need for a quicker7

look, but I think based on the record, based8

on the track record of this applicant I9

don’t necessarily see a compelling need to10

go with 10 years in that regard, Madam11

Chair.12

CHAIRPERSON MILLER:  You’re saying - 13

VICE CHAIRPERSON ETHERLY:  I’m14

sorry, to go with five years.  I misspoke15

there.16

CHAIRPERSON MILLER:  Okay.  So you17

would be in favor of 10 years?18

VICE CHAIRPERSON ETHERLY:  I would19

be in favor of a 10-year term.20

CHAIRPERSON MILLER:  I would support21

that also.  Also, the point of the22

conditions is to mitigate adverse impacts23
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and we really don’t have any adverse impacts1

with respect to this surface, and I think2

that they have - the applicant has indicated3

that they will respond if there are problems4

because of the insurance liability.  So5

there’s not a need for us to I think impose6

a shorter review for that reason.7

MR. MANN:  I support a 10-year term.8

VICE CHAIRPERSON ETHERLY:  And just9

for the sake of brevity, Madam Chair, with10

respect to the remaining conditions that are11

currently reflected in Exhibit No. 15 which12

is the order from Application No. 16873 I13

would continue to support all of those14

conditions as they are currently worded,15

highlighting and emphasizing, as was16

discussed by the applicant, that the hours17

of staff parking would continue to be 7:0018

a.m. to 6:00 p.m.  I think all of the other19

conditions are appropriate and within the20

proper context and scope of the use of the21

property.22

I’ll also, just as a follow-up to23
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the comment that was raised by the Office of1

Planning with regard to the environmental2

piece at Condition No. 5, there is a3

sentence that does speak to the issue of4

landscaping, and I think that also helps get5

to a desire on the part of the board and I’m6

sure of the applicant to ensure that where7

possible, through your landscaping you’re8

introducing - continuing to introduce and9

facilitate the presence of green space if10

you will on the subject property.  So again,11

for brevity’s sake Madam Chair I would12

continue to maintain all of those existing13

conditions and probably would agree with14

Office of Planning and at the appropriate15

point it could be a Condition No. 10 or if16

there’s another place to add it, the17

reference to the maintenance of one18

handicapped-accessible space for disabled19

parkers.  20

You recall in the Office of21

Planning’s report at Exhibit No. 33 the22

Office of Planning had an additional23
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condition limiting the number of parking1

spaces to 19.  I don’t think we need a 192

condition because that’s your application,3

that’s what you’re applying for, but the4

Office of Planning did want to ensure that5

there would be the inclusion of one6

handicapped-accessible space.  So I would7

have no objection to including that as a8

condition if need be, or if it’s the9

applicant’s testimony that you will be10

providing that.  As I look at - I can’t11

recall Madam Chair if we had a formal plan12

for the parking lot.  And if I am, I’m just13

- I don’t have it right in front of me, but14

I know from the plat that indicates the15

number of spaces at Exhibit - and I don’t16

have an exhibit for the Office of the17

Surveyor plat, but I am going to presume18

that the space that is labeled Space Number19

1 has the abbreviation HC appended to it20

which I would take to mean, and by the21

applicant’s acknowledgment that is indeed a22

handicapped-accessible space.  So you23
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currents already have the space striped and1

that’s your representation here today that2

the plan would be to provide a handicapped3

space at what is Space Number 1 as presented4

on survey.  So I don’t know whether we need5

to be redundant and include that condition6

as the applicant’s already indicating that7

they’re going to provide it, but that would8

conclude the balance of my motion, Madam9

Chair.10

CHAIRPERSON MILLER:  Thank you.  I11

just want to add a few things just in giving12

the Office of Planning their great weight13

and the ANC the great weight.  I think we14

agree with Office of Planning to incorporate15

the conditions in the previous Order 16873. 16

The application is for 19 spaces.  I had17

this dialogue with the Office of Planning18

and therefore we didn’t see a need to put a19

condition on it that it’s limited to 19. 20

And I think the one handicapped space, I’m21

not sure we need a condition either since22

it’s in the plan that’s being approved by23
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us.  It would be redundant.  I don’t know. 1

I could go either way.  We could talk about2

that.3

Re-striping of the lot prior to4

issuance of the certificate of occupancy was5

one of the conditions that Office of6

Planning recommended.  I don’t think it’s7

necessary because we have representations8

here today that that’s being done.  And also9

this is going to go on for - the conditions10

really should be ones that go for a long11

period of time with the term of the order. 12

And then approval for five years term, I13

think we’ve discussed the reasons we think14

we would go for 10.  And then the ANC which15

is Exhibit 32, they support the application16

for 19 spaces.  They wanted - I guess they17

made reference to different hours and the18

applicant addressed why the hours in the19

current order make the most sense with their20

employees’ schedule.  And the ANC also21

supports safety and maintenance requirements22

and prior zoning orders and asks for23
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compliance with 11 DCMR 2117.10 through1

2117.14 and we discussed that it’s implicit2

that the applicant’s parking lot comply with3

Zoning Regulations so we don’t need to say4

that.  So okay.  Mr. Mann, do you have5

anything to add on this?6

MR. MANN:  No, I agree.  I’m in7

favor of fewer conditions rather than more8

conditions, so.  Inasmuch as those are9

already requirements elsewhere in the10

regulations I would support having fewer11

conditions.12

CHAIRPERSON MILLER:  I agree.  I13

agree and for that reason then I think it’s14

probably not necessary to add the15

handicapped parking space since it is on the16

plan.  Okay.  So we have a motion and it’s17

been seconded.  Any further discussion?  All18

those in favor say aye.19

(Chorus of ayes)20

CHAIRPERSON MILLER:  All those21

opposed?22

(No response)23
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CHAIRPERSON MILLER:  All those1

abstaining?2

(No response)3

CHAIRPERSON MILLER:  Would you call4

the vote, please?5

MS. BAILEY:  Madam Chair, the vote6

is recorded as 3-0-2 to grant the7

application.  Mr. Etherly made the motion,8

Mr. Mann second, Mrs. Miller support the9

motion, Mr. Loud and the Zoning Commission10

member are not present at this time.  And11

it’s approved - granted based on the12

conditions identified by the board.13

CHAIRPERSON MILLER:  Thank you.  And14

I think we could waive our rules and15

regulations regarding full findings of fact16

and conclusions of law in this case and17

issue a summary order.  Is that the18

consensus of the board?  Yes, it is the19

consensus of the board.  So that concludes20

this case.  Thank you very much.21

MS. BAILEY:  The last case this22

afternoon, Madam Chair, is Application No.23
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17615.  This is an appeal and it’s of1

William J. Harnett pursuant to 11 DCMR 31122

from the November 17, 2006, administrative3

decision of the Zoning Administrator,4

Department of Consumer and Regulatory5

Affairs, to issue a Building Permit No.6

101019 permitting the alteration and repair,7

including striping, five new parking spaces8

in the owner’s parking garage identified in9

yellow as spaces P-1 through P-5.  The10

property is located in the W-3 district at11

Premises 3030 K Street, N.W.  It’s also12

known as Square 1173, Lot 102.  There is a13

motion from the Washington Harbor14

Condominium Unit Owners to dismiss the15

appeal, and additionally, the motion16

indicates that the appeal is untimely,17

improper and that the board does not have18

jurisdiction to hear this case.19

CHAIRPERSON MILLER:  Thank you. 20

Would you all introduce yourselves for the21

record, please?22

MR. JOHNSON:  Good afternoon, Madam23
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Chair.  I’m Vernon Johnson from the Law Firm1

of Nixon Peabody on behalf of the appellant2

William J. Harnett who is sitting to my left3

and with us are also two witnesses in this4

matter, Michael Albers and Ellen McCarthy,5

both of whom are identified in our pre-6

hearing statement that we filed and both7

will be testifying as experts at the8

hearing.9

MR. TAYLOR:  Good afternoon, Madam10

Chair and board.  I’m Dennis Taylor,11

Assistant Attorney General for the District12

of Columbia representing DCRA.  I have with13

me Zoning Administrator Bill Crews.14

MS. VAIAS:  Good afternoon.  I’m15

Emily Vaias with Linowes & Blocher16

representing the Washington Harbor17

Condominium Owners Association and with me18

is Joe Lapan also from Linowes & Blocher. 19

And we have two potential witnesses, Robert20

Pence and Wes Stuckert from the traffic21

group.22

CHAIRPERSON MILLER:  Okay.  Let’s23
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deal with the preliminary matters first. 1

The first one being the motion to intervene.2

MS. VAIAS:  Correct.3

CHAIRPERSON MILLER:  And I do want4

to say that I think this document we just5

got today and we just got before we came out6

here DCRA’s notebook of exhibits.  And I7

have to say, speaking for myself, I haven’t8

even read through these exhibits because it9

would have meant delaying the previous case10

from starting and so I think you all should11

know at least that.  12

With respect to the intervene13

though, 3199.1, if you look in the14

definition of parties, (3) says the owner,15

lessee, operator or contract purchaser of16

the property involved in the administrative17

decision if not the appellant.  I’m under18

the impression that this is an owner, the19

Washington Harbor Condominium Unit Owners is20

the owner of the parking garage.21

MS. VAIAS:  Correct -22

CHAIRPERSON MILLER:  Okay.  So you23
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would be allowed party status as a matter of1

right, but I do want to ask exactly who is2

it that’s appearing before us.  I mean, how3

do we know that this person is authorized to4

represent the condominium unit owners?5

MS. VAIAS:  We are the attorneys for6

the Washington Harbor Condominium Owners7

Association. 8

CHAIRPERSON MILLER:  How many owners9

make up this association?10

MS. VAIAS:  There are 35 units and11

the board of directors has hired our firm to12

represent the owners association.13

MR. JOHNSON:  Madam Chair, I assume14

I’ll have the opportunity to be heard on15

these various questions.16

CHAIRPERSON MILLER:  Yes, you will. 17

I was just going to - if she’s finished I18

was just going to see whether there was an19

issue with that which I thought there might20

be.21

MR. JOHNSON:  I think there is an22

issue.  We received the same filing that I23
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gather made its way to the board at about1

11:30 this morning and that was a motion to2

intervene by Washington Harbor along with a3

pre-hearing statement, both of which were4

due a long time ago and are untimely.  And5

especially under the circumstances that6

they’ve been presented I think it’s7

particularly inappropriate that they be8

allowed to come in here and file these9

things at the last minute when the board10

hasn’t had the opportunity to have them, we11

haven’t had the opportunity to have them.  12

But on the basic issue of are they13

an owner and are they properly here as a14

party, what we’re talking about here is a15

condominium garage.  Within the garage there16

are 48 approved spaces which were sold in17

fee simple absolute to different owners and18

are owned by different people.  The board of19

directors of the condominium, without the20

approval of the unit owners, went ahead and21

quote unquote “created” five new parking22

spaces that - for which it sold licenses. 23
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Now, these are areas within the limited1

common elements of the condominium.  They2

are not as such owned by the condominium3

association.  The condominium unit owners4

own their own units as well as an undivided5

interest in the limited common elements.6

CHAIRPERSON MILLER:  Okay.7

MR. JOHNSON:  And so I don’t believe8

that they’re technically an owner of the9

areas in question, and in addition to that10

they do need to come before you with proper11

evidence of their authority to appear.  Just12

saying that they were hired by the board to13

represent the unit owners is insufficient. 14

They have to have specific proof and15

documentation that they have been hired and16

are authorized to represent this entity, and17

they were supposed to file that two weeks18

ago and they didn’t do it.  Their request is19

both untimely and procedurally defective,20

and they shouldn’t be allowed to participate21

as a party in this proceeding.22

CHAIRPERSON MILLER:  Okay.  Ms.23
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Vaias, is the organization that you’re1

representing, the association, the same one2

that applied for the building permit at3

issue in this case?4

MS. VAIAS:  Correct.5

CHAIRPERSON MILLER:  Okay.  I guess6

my view at this point is then that if it’s7

the same entity that applied for the8

building permit that is the subject of this9

appeal then they are a party as a matter of10

right pursuant to our regulations.  Any11

other?  Okay.  So, however we don’t think12

that you need to file a motion to intervene13

and therefore we don’t get into the whole14

timely issue.15

MS. VAIAS:  We’ll withdraw that.16

CHAIRPERSON MILLER:  Okay.  So17

that’s that motion and the next motion as a18

preliminary matter deals with jurisdiction,19

whether this board has jurisdiction over the20

building permit and whether it was filed in21

a timely - whether the appeal is filed in a22

timely manner.  And we have the documents23
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that address this issue.  I’m not sure - 1

MR. JOHNSON:  Madam Chair -2

CHAIRPERSON MILLER:  - you need to3

hear further, but if there’s something4

further you want to add before we rule on5

that.6

MR. JOHNSON:  I’d actually like to7

ask a question because I - is there a8

resolution from the board of directors of9

the condominium authorizing the appearance10

here and authorizing the representation? 11

Because that’s what’s required by the rules. 12

In 3106 it’s very specific about that.  13

MS. VAIAS:  That’s for someone other14

than an applicant, owner, or appellant I15

believe.  If you are filing for a motion to16

intervene you would need that.  In this17

instance I don’t believe that we do. 18

Further, it’s clear that Mr. Harnett and his19

attorney have recognized that we represent20

the owners as he has served us with all the21

documentation that he has previously been22

filing in this matter as their attorney.  So23
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I would think - and if necessary we have Mr.1

Pence here who was on the board of directors2

when the firm was hired to represent them in3

this matter if that testimony is necessary,4

but I don’t believe it is considering we are5

a party by right at this point.6

CHAIRPERSON MILLER:  What rule are7

you referencing?8

MR. JOHNSON:  3106.1 is very9

specific.  It is not confined to persons10

seeking party status.  It’s any party that11

seeks to be represented by somebody.12

CHAIRPERSON MILLER:  That’s correct13

and we have this routinely before the board,14

but we do also allow testimony by an15

individual being represented or representing16

that entity to state on the record that17

you’re authorized to represent them.  So I18

think just for the record why don’t we have19

- I’m sorry, I don’t remember his name -20

come up and put on the record that you’re21

the authorized agent.22

MS. VAIAS:  Okay.  Please state your23
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name and address.1

MR. PENCE:  Yes, good afternoon.  My2

name is Robert Frank Pence.  I reside at3

3030 K Street, N.W., Washington, D.C., Unit4

109 in the Washington Harbor Condominium. 5

MS. VAIAS:  And were you on the6

board of directors for the Washington Harbor7

Condominium Owners Association?8

MR. PENCE:  Yes, I was.9

MS. VAIAS:  And what period of time?10

MR. PENCE:  For essentially the last11

three years until about three weeks ago when12

my term expired.13

MS. VAIAS:  And during that time was14

the firm Linowes & Blocher hired to15

represent the owners association with regard16

to appeals which relate to the garage and17

building permit and other zoning violations?18

MR. PENCE:  Yes, by unanimous vote.19

CHAIRPERSON MILLER:  Thank you. 20

Does the board have any concerns about that?21

VICE CHAIRPERSON ETHERLY:  No, no22

further questions or concerns, Madam Chair. 23
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As you indicated we’ve dealt with this issue1

before.  I think perhaps just to put a2

particular pin in it, as a subsequent3

submittal if the association could submit on4

appropriate letterhead just a written record5

of the authorization and the action I think6

that would be more than sufficient, but7

definitely for the purposes of going forward8

today I’m more than comfortable with the9

representation that’s been obtained by10

counsel from Mr. Pence.11

CHAIRPERSON MILLER:  Okay.  That12

takes us then to the motion to dismiss based13

on the board’s lack of jurisdiction.  As I14

understand the argument being that we don’t15

have subject matter jurisdiction over the16

appeal of a building permit and that the17

appeal was untimely.  I think the issues are18

very well fleshed out in the documents.  If19

any of the parties feel there’s something20

burning they need to add we’ll entertain it,21

but I think it was thoroughly addressed.22

MR. JOHNSON:  Madam Chair, what I23
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would point out, I do believe we covered1

everything in our papers.  I think that the2

main point is this body is literally the3

place where we need to go and have to go in4

order to have violations of the Zoning5

Regulations reviewed and determined.  There6

is no other place to litigate these issues7

and have these issues decided.  We followed8

the procedure in Title XI Section 3112.2. 9

We were within the 60-day timeframe.  The10

motion should simply be denied, even to the11

extent that Washington Harbor has the right12

to file it which we still do not concede.13

CHAIRPERSON MILLER:  Anything else? 14

We have read, so.  Go ahead.15

MR. TAYLOR:  Yes.  Just to put it on16

the record that the District of Columbia17

does believe that the motion should be18

denied and is fully supportive of the19

statute 641.07(f) granting jurisdiction to20

this board. 21

CHAIRPERSON MILLER:  That’s right. 22

We didn’t read your response to the motion,23
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did we?  Okay.  Anything else?  Okay.  At1

this point then I think that the board2

should deliberate on that motion and3

briefly, as I see it, it is an appeal of a4

building permit and the appeal alleges that5

the building permit is in violation of6

specific zoning regulations.  And this board7

has jurisdiction over building permits when8

the issues go to zoning regulations, so I9

believe that we do have subject matter10

jurisdiction over this appeal.  And then the11

appeal was filed within 60 days of the12

issuance of the building permit so I believe13

it’s timely.14

MR. MANN:  I think that adequately15

hits the facts that we need to consider and16

I agree.17

CHAIRPERSON MILLER:  Okay.  Then in18

which case I would move to deny the motion19

to dismiss.20

VICE CHAIRPERSON ETHERLY:  Seconded,21

Madam Chair.22

CHAIRPERSON MILLER:  Further23
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discussions?  All those in favor say aye.1

(Chorus of ayes)2

CHAIRPERSON MILLER:  All those3

opposed?4

(No response)5

CHAIRPERSON MILLER:  All those6

abstaining?7

(No response)8

CHAIRPERSON MILLER:  Would you call9

the vote, please?10

MS. BAILEY:  The board voted 3-0-211

to dismiss the motion - I’m sorry, to deny12

the motion to dismiss the appeal.  The13

motion was made by Mrs. Miller, seconded by14

Mr. Etherly.  Mr. Mann supported the motion. 15

Mr. Loud and the Zoning Commissioner are not16

present at this time. 17

CHAIRPERSON MILLER:  Okay.  So that18

brings us to the merits of this appeal and19

according to our order of procedure the20

appellant can make the case first.  And as I21

understand it it is an appeal of a building22

permit and the grounds are that the issuance23
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of the building permit was in violation of1

specific zoning regulations.  So that’s what2

we expect to hear.3

MR. JOHNSON:  Madam Chair, if I may4

have leave to make a brief opening statement5

I think I could focus on what the issues we6

intend to present are before we call our7

first witness.8

CHAIRPERSON MILLER:  Sure.9

MR. JOHNSON:  Thank you.  Mr.10

Harnett, who’s sitting on my left, is the11

owner of a residential condominium unit,12

Penthouse 206, or PH206 in the Washington13

Harbor Condominium complex.  Along with that14

unit 206 he owns two residential parking15

spaces which are identified as P112 and P11616

in the Washington Harbor garage.  You have17

in the materials in front of you both in the18

statement concerning appeal and in the pre-19

hearing submissions that were made on behalf20

of the appellant a diagram that pretty21

clearly describes what we are talking about22

here, and that is Exhibit 4 to the pre-23
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hearing submissions on behalf of the1

appellant.  And on Exhibit 4 you’ll see2

where each one of the approved 48 parking3

spaces are located and the five so-called4

new illegal spaces that we are contesting5

here.  The five spaces are numbered 16

through 5 and they’re highlighted in yellow7

on Exhibit 4.  Mr. Harnett’s space P112 is8

marked in blue and P116 is around the9

corner.  It’s not marked, but you can see it10

on the diagram.  11

So that is the area in question that12

we are talking about here in the parking13

garage at Washington Harbor.  And two of the14

spaces in particular, the ones that are15

marked 2 and 3 are in what was formerly a16

pedestrian walkway.  And they are created by17

placing a stripe between them, but there is18

no stripe at either end and you’ll see why19

that’s important when you hear the20

testimony.  There is nowhere indicated where21

those spaces begin, or where they end and22

that’s because in order to do that that23
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would confirm the violation of the zoning1

regulations that brings us here today.  2

The area between 112 and 2 and 33

which is a drive aisle between those spaces4

is less than the required 20 feet that is5

the minimum provided in the Zoning6

Regulations, but yet on November 17, 2006,7

Washington Harbor Condominium Association8

came into DCRA, applied for and was granted9

the building permit.  And in Exhibit 1 to10

the pre-hearing statement that we filed you11

have both a copy of the building permit and12

a copy of the application that was filed for13

the building permit.  We still don’t know if14

plans were filed along with that15

application.  To the extent that they were,16

we were never able to get a copy from DCRA,17

but all we obtained was the application18

itself and the permit.  And if you look at19

the application it says that it’s for20

proposed work which it calls alteration and21

repair, gives you a start date of ASAP, says22

the completion date will be one week after23
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the start, that a pickup truck will remove1

construction debris and that the estimated2

cost will be $200 and on the building permit3

itself it conditions the work on compliance4

with the current Zoning Regulations.  5

Now, the work in fact was done three6

years ago for a cost in excess of $2,650 and7

without any approval.  And the way that it8

was done violates the Zoning Regulations and9

the approval was improper and the building10

permit should not have issued and could not11

have issued as a matter of right because of12

the zoning issues.  And so on this appeal we13

are challenging the issuance of the building14

permit and the Zoning Administrator’s15

decision that it could be issued as a matter16

of right and that it did not violate the17

Zoning Regulations.  18

In fact, it violates the Zoning19

Regulations in a specific number of ways. 20

Number one, the Zoning Regulations require21

an aisle width of at least 20 feet and by22

creating spaces 2 and 3 they’ve created a23
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aisle width on one side, the side between 21

and 3 and 112, Mr. Harnett’s parking space,2

that depending on exactly where the cars in3

2 and 3 end up parking can be 16 feet 104

inches or even less, several feet less than5

the required 20-feet aisle width.  On the6

other side between 3 and the spaces at the7

bottom of the parking garage there’s a 17-8

foot aisle width which again violates the9

20-foot aisle width requirement.  10

Now, the reason this is important to11

Mr. Harnett is he literally has no place to12

move his car out now that spaces 2 and 3 are13

occupied.  There’s no way to back out and14

turn to the right.  There’s no way to back15

out and turn to the left.  He’s stuck in16

space 112 because there’s not enough room to17

move his car out.  And the Zoning18

Regulations exist for a reason, not just to19

impose the aisle width, but they also give20

the BZA the power to impose additional21

conditions if necessary for ease and safety22

and so forth, and give this board the23
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ability, even if there were no violation of1

the aisle width requirements, to impose2

conditions to protect people like Mr.3

Harnett who bought his interest over 204

years ago, enjoyed them for over 20 years5

and then all of a sudden had the use and6

enjoyment pulled out from under him when the7

board of directors, not the unit owners,8

decided to go ahead and do this and create9

these spaces.10

Now, spaces 1, 4 and 5 also run11

afoul of the Zoning Regulations.  It should12

be noted that when the condominium was13

created the District of Columbia denied14

permission for those spaces, and 4 and 5 are15

-16

CHAIRPERSON MILLER:  Excuse me, is17

that in our record?18

MR. JOHNSON:  It is.19

CHAIRPERSON MILLER:  It is?  Where? 20

I think that’s an important point.  I was21

going to ask you - because I think you talk22

about how originally 48 spaces were approved23
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and whereas they wanted 50 and only 48 were1

approved.  In what process was that?2

MR. JOHNSON:  Well, unfortunately we3

don’t have the original information that4

would show at DCRA what was applied for and5

what was approved.  I don’t believe that6

that information has been retained.  If it7

is there we have not been able to locate it8

at great time and expense of trying to get9

it.  But what we know is that Mr. Harnett,10

and he’ll testify to this, when he purchased11

his unit and was talking to the developer in12

buying it, this is what he was told, that13

there were 48 spaces that were approved and14

there’s no dispute about that, that the 4815

spaces were what was approved.  He was told16

that they had actually tried to get spaces17

at 1, 4 and 5 and that was denied, 4 and 518

because utility lines run overhead of those19

spaces and 1 because it was too close inside20

the entrance door.  And he literally at the21

time had the choice of any space in the22

parking garage and he took 112 because it23
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was the best and most convenient space and1

now he can’t even use it because he’s locked2

in.  But that’s the information that we have3

is what was told to him by the developer at4

the time he bought his interest in unit 2065

and parking units 112 and 116.6

Now, there’s a procedure in 20047

that the board of directors put in place to8

sell off these license.  You have that at9

Exhibit 2 to the pre-hearing statement. 10

Those procedures were not followed, but in11

any event the board decided to just do this. 12

The District of Columbia doesn’t get tax13

revenue on these spaces.  They weren’t sold14

out in fee which they couldn’t have been15

without approval of the unit owners and this16

was done essentially the act we submit of a17

rogue board deciding to just do what it18

wanted to do and denying Mr. Harnett and the19

others the approved garage plan that had20

been provided.  In fact, with respect to 11221

he can’t even get in and out of it.  116,22

his other space, they’ve stuck a sign in23
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there directing pedestrian traffic through1

it because pedestrian traffic can’t go2

through 2 and 3 anymore.  3

MR. TAYLOR:  Madam Chair, I would4

like to place an objection to any of this5

discussion of actions of rogue board6

members, related topics.  This is a matter7

that has already been litigated by two of8

the parties before you before the Superior9

Court which has determined that the board of10

directors was within its rights in - under11

the bylaws and under the condominium12

agreement - excuse me.13

MR. JOHNSON:  It’s being litigated. 14

That’s true.15

MR. TAYLOR:  There’s a - if you16

would check in our notebook, the very last17

exhibit which is No. 28 there’s a copy of18

the memorandum and order that Judge Dixon19

handed down in January of 2006 to that20

effect.  At the very least I think it is res21

judicata and it is I think also irrelevant22

to whether these parking spaces are proper23
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parking spaces.1

CHAIRPERSON MILLER:  Right.  I think2

- first of all, we need to stick to the3

issues that this board has jurisdiction over4

and that’s violation of the zoning regs. 5

Second, I’m not sure Mr. Johnson.  I’m6

listening to you and I’m like - it sounds7

like you’re getting into testimony, you8

know, and I don’t know whether you’re going9

to be redundant or not.  I thought you just10

kind of wanted to set up the issues.11

MR. JOHNSON:  That is, and I can12

briefly wrap up.13

CHAIRPERSON MILLER:  Okay.14

MR. JOHNSON:  The point I wanted to15

focus your attention on in Exhibit 2 is that16

when that was given out a measurement was17

put in there of what the aisle width was. 18

The 17-foot measurement is right in the19

document that the board of directors20

circulated.  21

The final point that I wanted to22

cover is with respect to ANC 2-E’s23
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determination on this issue because that1

seems, I guess, to be a matter of some2

dispute although I’m actually surprised to3

hear that because -4

CHAIRPERSON MILLER:  One second let5

me just - there’s nobody here from ANC 2-E,6

is there?  Okay, go ahead.7

MR. JOHNSON:  They reviewed these8

issues back in October of 2006 and they came9

to a determination which is in our statement10

of appeal, Exhibit 4 to it, and they11

obviously had notice of this proceeding and12

the word that we got back from Bonnie Hardy13

was that they decided that they had already14

spoken on this issue.  And in fact when they15

reviewed it, they reviewed the exact same16

diagram with the highlighted information17

that we’ve shown you and that is in the18

record here, and came to a determination19

that they supported Mr. Harnett’s position. 20

At that point there was a BZA proceeding21

that Washington Harbor was pursuing and it22

was in that context, but they decided to23
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support Mr. Harnett and as we understood it1

they determined when this case was filed and2

they got notice that they had already spoken3

on the issue and didn’t need to revisit it4

and didn’t want to revisit it.  And so that5

determination is entitled to great weight in6

this proceeding and that’s the determination7

that ANC 2-E made after hearing all parties8

and reviewing the information.9

CHAIRPERSON MILLER:  How can that be10

afforded great weight when they didn’t file11

a report with us in this case?  This is an12

older report filed in another case and13

they’re not a party in this case.14

MR. JOHNSON:  Well, they’re15

automatically entitled to be, I think.16

CHAIRPERSON MILLER:  Where is that?17

MS. VAIAS:  Again, I would argue -18

MR. JOHNSON:  3106.2.19

MS. VAIAS:  They may be a party. 20

However, they have no interest in this case21

and the fact that they filed an interest in22

the prior case is not relevant here.  Cannot23
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be afforded great weight.1

CHAIRPERSON MILLER:  I raise it2

because I think it’s a little different in3

an appeal than it is in a special exception4

or a variance.  But in any event, even if5

they were entitled to party status they’re6

not here.  They didn’t file anything.7

MR. JOHNSON:  Because I -8

CHAIRPERSON MILLER:  You have filed. 9

You have filed the document in your papers. 10

And I think that it’s something the board’s11

going to look at, I just don’t agree that it12

should be afforded great weight.  It’s when13

they address the issue specifically, they’re14

voting on an issue that’s before the board15

and they’re knowingly voting on that issue.16

MR. JOHNSON:  And I think that they17

view this as the same issue.  At least18

that’s - 19

CHAIRPERSON MILLER:  They didn’t20

tell us that.21

MR. JOHNSON:  Okay.22

CHAIRPERSON MILLER:  If they told us23
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that I’d say that’s a different story.  But1

anyway, I understand what you’re saying is2

that the ANC did look at it and they did3

come to that conclusion and that’s something4

that we ought to look at, pay attention to5

whether or not it’s afforded great weight6

legally or not.7

MR. JOHNSON:  Well, of course it’s8

our position that it has to be.9

CHAIRPERSON MILLER:  Right, right. 10

And I just want to clarify that “great11

weight” means that we address the issues12

raised in the report specifically.  Okay, go13

ahead.14

MR. JOHNSON:  Thank you and with15

that we’re prepared to put on the16

appellant’s case.17

MR. MANN:  Madam Chair?  If I could18

just ask a question regarding the exhibit19

that was put up before us labeled Enclosure20

A and I think it was Exhibit 4.  Is that a21

scale drawing?22

MR. JOHNSON:  I doubt that it is.  I23
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don’t think there is a scale drawing that1

I’ve ever seen of the parking garage.2

MR. MANN:  So that assists us only3

as a schematic in that it gives a4

relationship of where one space is to5

another, but not necessarily the size of6

those, or the widths in relation to each7

other?8

MR. JOHNSON:  That is correct and9

that information you’ll hear from the10

witnesses who testify.11

MR. MANN:  Okay, thank you.12

MR. JOHNSON:  Our first witness will13

be the appellant, William J. Harnett.  I14

have a summary of his testimony that I’d15

like to hand up as well.16

MR. TAYLOR:  A summary of testimony17

that has not yet been given?18

CHAIRPERSON MILLER:  It’s prepared19

written testimony?20

MR. JOHNSON:  Yes.21

MS. VAIAS:  Why wasn’t it submitted22

in the pre-hearing statement?23
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CHAIRPERSON MILLER:  You know, we1

got a lot of pleadings late I think from a2

lot of the parties here, so.  But I just3

want to say in these appeals most of it is4

going to be a legal argument about, I mean5

with some facts, but how the zoning regs are6

violated.  Is that what that is going to7

address?8

MR. JOHNSON:  Yes.9

CHAIRPERSON MILLER:  Okay.  I mean,10

I think by passing out this testimony it’s11

just to the benefit of all the parties.  You12

can have that in front of you.  I don’t see13

any prejudice to that.  If you want to give14

it to Ms. Bailey.  15

VICE CHAIRPERSON ETHERLY:  Madam16

Chair, if I may perhaps just as we prepare17

to move forward, I just simply, having18

reviewed the presentation summarizing Mr.19

Harnett’s testimony, I just want to be sure20

perhaps to express not a concern.  I21

understand the argument that the appellant22

is preparing to move forward through and I’m23
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looking forward to hearing it.  I just want1

to be sure that our focus remains squarely2

on zoning-related violations here.  So to an3

extent as was alluded to by counsel for4

DCRA, I think it’s going to be very5

difficult for this board to deal with any6

testimony as it relates to concerns about7

actions on the part of the condo association8

board.  I think clearly as it relates to the9

four key zoning-related allegations around10

aisle width, the vehicle clearance, your11

interpretation of 216.8 as it relates to12

reasonable and convenient, and then finally13

217.7, the issue of vehicular encroachment14

on the pedestrian right-of-way.  I think15

those issues are very right for this board’s16

attention so I just want to be sure to17

perhaps highlight that, Madam Chair, as we18

prepare to move forward.19

CHAIRPERSON MILLER:  Thank you.  I20

agree with the comments of Mr. Etherly and21

let me just say.  I mean, parties,22

appellants come before us and they’re not23
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accustomed to our proceedings.  And appeals1

are a little different from applications and2

variances, and they’re a lot more legally3

oriented though you need factual information4

to support your legal arguments.  But you5

know when we glance at the testimony, I6

don’t think it would serve the board’s7

deliberation or your case that well just to8

read through this testimony.  We can accept9

this into the record and have it as part of10

the record, but what we’re most interested11

in hearing from you is the crux of this12

case, that you know certain regulations were13

violated by the issuance of that building14

permit, that the building permit authorized15

certain actions with respect to the parking16

spaces that were illegal.  That’s what I17

understand and that’s what we have18

jurisdiction to decide and that’s what we’re19

really looking for.  Like what did that20

building permit authorize and you know, what21

was the factual result of that, and what did22

you all do, and why is that a violation of23
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our regulations.  That’s what we’re going to1

be deciding, so if you - you know, it’s your2

case.  If you want to talk about a whole3

bunch of other things you can, but that’s4

what the board is going to be looking at.5

MR. HARNETT:  If you look at Exhibit6

6 we have an enlarged photo here.  The7

actual distance between the aisle, the so-8

called aisle, and I have measured it myself,9

is 16 feet 10 inches.  If you notice,10

there’s a column there on the right-hand11

side.  That’s my car parked in space P11212

which has been parked there for two and a13

half years.  I can’t move it.  14

The next picture, taken on 10/18/0615

demonstrates the inability to use parking16

space 112 when parking spaces 2 and 3 are17

occupied.  The bottom photo shows space 11218

looking back at space 2 and 3.  The dust is19

the result - that’s my car - the dust is the20

result of being unable to move the car for21

over two years.  The next page shows four22

cars parked in space 2, 3 and 112 and the23
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space next to 112, 111.  The bottom shows1

the same thing.  The next photo shows the2

interference with the use of parking space3

112.  Picture is taken from the perspective4

of new parking space 2.  You can see part of5

the encroachment onto my space.  If there6

were enough aisle space, the Washington7

Harbor has allowed others to park wherever8

they like.  With regard to the lines, if you9

look at that station wagon sticking out from10

the space owned by one of the directors, one11

of the board of directors, is protruding12

past where his car should be.  13

Additional photos show that - on14

3/18/06 these were taken - from the15

perspective of new parking space 2.  It16

shows further encroachment of automobiles17

denying me the use of that space even if I18

could get out of it.  The next page is19

photos showing room to move from parking20

space 112 when unimpeded, when parking space21

2 and 3 were a pedestrian walkway.22

MR. JOHNSON:  Would it help to23
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reference - I’m not sure if you’re following1

the reference on the diagram to where these2

pictures were taken from?  And I’m not sure3

- if that’s not clear, I could ask him just4

to orient it.5

MR. MANN:  It hasn’t been clear to6

me, so any additional information that you7

could provide giving what we’re looking at8

in regards to the diagram would help me.  If9

this is important to the - to your10

presentation.11

MR. JOHNSON:  Okay.  For example, on12

- what we’re talking about is Page 6.  It13

doesn’t have a number on it, but it’s the14

sixth page of Exhibit 6 to the pre-hearing15

statement.  Photos showing room to move. 16

Okay.  If you could just tell them from this17

vantage point on the top of the - in the top18

photo where are we looking at here.19

MR. HARNETT:  We’re looking at the20

new parking space 2 and 3 which is beside21

it, and beyond that is my car.  As you can22

see, when I - I was one of the first buyers23
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at Washington Harbor.  I had my selection of1

any space there.  I selected the best space2

in the parking garage, an easy drive in and3

out, near the residential elevator.  After4

this situation occurred I have the worst5

space which cannot even be used.  You can’t6

get a car in or out of that space.  And it’s7

because the regulations were not followed.8

CHAIRPERSON MILLER:  Are you the9

only one that’s affected by this?10

MR. HARNETT:  I’m sorry?11

CHAIRPERSON MILLER:  Are you the12

only one that’s affected by the five new13

spaces?14

MR. HARNETT:  I can’t hear.15

MR. JOHNSON:  Are you the only one16

that’s affected by the five new spaces.17

MR. HARNETT:  Well, there are other18

- if I could - do we have the map here?19

MR. JOHNSON:  Can I bring this over?20

CHAIRPERSON MILLER:  You can bring21

it over.  You need to be on a microphone to22

be picked up on the record.  But we have23
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that also.1

MR. JOHNSON:  You need to talk into2

the microphone.3

MR. HARNETT:  Space 2 and 3 when4

they weren’t there allowed other residents5

to drive into their parking space.  And6

after this was put in the only way they can7

drive in is to back into the spaces.8

CHAIRPERSON MILLER:  And where are9

you on that diagram?  Oh, the blue one. 10

Right, okay.  But you’re more negatively11

impacted than the others?12

MR. HARNETT:  I couldn’t hear the13

question.14

MR. JOHNSON:  I think the question15

is is your space 112 affected more than the16

others.17

MR. HARNETT:  Absolutely.  What has18

happened, the person who has space number19

111 is a man from India who very rarely20

comes to the Washington Harbor and he has a21

driver, and a driver, in order to get to22

that space he has to back into the space. 23
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He can’t drive in either.  But my space, you1

can’t back in, you can’t do anything. 2

There’s no way to get your car in or out of3

that space, and I’ve tried many times, and4

I’ve had other people try it for me. 5

VICE CHAIRPERSON ETHERLY:  If I6

could Mr. Johnson, perhaps before you and7

Mr. Harnett move forward I want to be sure8

that I’m clear on the measurement.  Now if I9

understand correctly from the testimony, and10

I apologize for not having the reference11

handy, Mr. Harnett, you measured yourself12

the aisle width.  And what was the13

measurement that you came up with in terms14

of your own measurement?  What was that?15

MR. HARNETT:  Sixteen feet, 1016

inches.17

VICE CHAIRPERSON ETHERLY:  Sixteen18

feet, 10 inches.  Okay.  From a - and I’m19

going to direct this question back to Mr.20

Johnson.  Mr. Johnson, what is your position21

on - I’m clear what 217.5 reads in terms of22

the 20-foot aisle width requirement.  What23
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is your understanding or your contention in1

terms of how the aisle width is measured. 2

From what point to what point do you suggest3

that the aisle width be measured from?4

MR. JOHNSON:  You measure from -5

there’s two things you need to take into6

account.  You need to measure from the end7

of the parking space to whatever the space8

is available for the drive aisle.  And here9

that’s a little bit of a tough thing to pin10

down because there is no endpoint drawn on11

there for a drive aisle.  For example,12

there’s no wheel stop, there’s no line to13

indicate where anybody thinks it is.  As a14

practical matter, if you look at Exhibit 615

to the pre-hearing statement, the first16

page, that’s the diagram which Mr. Harnett17

has shown the measurement that he conducted18

showing the 16 feet 10 inches.  And I don’t19

know if - could you show -20

MR. HARNETT:  I’ll show exactly.  My21

measurements were taken assuming that this22

is the aisle.  I took the measurements from23
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where an aisle would begin if it were a1

legal parking space.2

MR. TAYLOR:  Excuse me, Madam Chair? 3

Could we get the exhibit placed where4

everyone can see?  I know you need to see5

what he’s saying.6

CHAIRPERSON MILLER:  No, you need to7

see it as well.  We don’t need to see it8

this closely, so if you can position it so9

that the other parties can see it as well10

that would be good.11

MR. HARNETT:  I measured where you12

should measure, where it’s the end - the13

beginning of my space to the beginning of14

their space.  As we’ve just pointed out they15

have no ending.  There are no lines on their16

parking.  All they did to create five new17

parking spaces was put a middle stripe down. 18

There’s no beginning and there’s no end.  19

MR. JOHNSON:  Mr. Etherly, and20

actually there’s a second answer to the21

question which I think relates to the Code,22

and Mr. Albers may be able to speak to this23
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as well, but if you look at the total space1

available in the parking garage and you2

realize that in that space there has to be3

room for, in the area we’re talking about,4

two parking spaces and the required drive5

aisle width.  So actually three parking6

spaces, the ones on the end, the ones in the7

middle and the ones that we’re talking8

about.  So there’s three parking spaces. 9

Those have a required length of 19 feet at10

least.  So 19 times 3 is 57.  You have a11

required drive aisle of 20 feet on both12

sides which means in order to meet Code you13

have to have 97 feet of space there, and you14

simply don’t have that amount so pace.  The15

total width there is 92 feet 8 inches.  And16

so what they’re trying to do is basically17

squeeze 2 and 3 into an area that isn’t big18

enough on either side and that’s I think why19

they don’t put an end line or a start line20

because no matter where you put it you’re21

either stealing from the aisle width on one22

side, or stealing from the other and you23
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have a non-compliant parking space.1

VICE CHAIRPERSON ETHERLY:  Now, the2

measurement of 92 feet 8 inches, is that a3

measurement that also was taken by Mr.4

Harnett or otherwise?5

MR. JOHNSON:  Mr. Albers actually6

did.7

VICE CHAIRPERSON ETHERLY:  Okay,8

excellent.  Excellent.  So it’s your9

testimony, it’s part of your testimony that10

from wall to wall, from one end of the11

garage to the other, the width that you’ve12

measured is 92 feet 8 inches.  And if you13

allow for the length of - the required14

length of the parking spaces which should be15

19 inches - 19 feet, thank you.  Nineteen16

feet plus 20 feet which should be there for17

two drive aisles, and then 19 feet for Mr.18

Harnett’s existing space, that would give19

you a total of 92 feet 8 inches which is20

short of your argument that if the drive21

aisles are the correct width it should be 9722

inches total.  Ninety-seven feet.  I keep23
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wanting to say inches.  Ninety-seven feet1

total.  Okay.  2

But back to that first part of the3

question.  What I want to be sure I’m clear4

on is the 16 feet 10 inches, that5

measurement that’s indicated on that first6

picture at Exhibit No. 6, is that measuring7

from for example the rear of Mr. Harnett’s8

vehicle to the front of one of the vehicles9

that may be parked in 2, or is it more10

appropriate to say near where Mr. Harnett in11

that first picture where - where the12

individual is standing.  I’m not going to13

presume that that’s you, Mr. Harnett.14

MR. HARNETT:  That’s me.15

VICE CHAIRPERSON ETHERLY:  Where you16

are standing in the picture at the end of17

that wall there, if you were to stretch a18

tape measure from the end of that wall past19

the column, past what appears to be a nice20

Infiniti MX5 maybe, I’m not sure.21

MR. HARNETT:  To the other wall.22

VICE CHAIRPERSON ETHERLY:  To the23
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other wall.  Is that -1

MR. HARNETT:  It’s 16 feet 102

inches.3

VICE CHAIRPERSON ETHERLY:  Okay, so4

that’s the measurement, 16 feet 10 inches5

from wall to wall.6

MR. HARNETT:  Yes.7

VICE CHAIRPERSON ETHERLY:  Okay.  So8

perhaps again as you indicated in other9

testimony it’ll be helpful to get a sense of10

what your interpretation is of how the11

zoning regs would require or dictate that12

measurement be made.  I’m conceivably13

comfortable accepting that if that’s the14

appropriate starting and endpoint.  I just15

want to be sure I’m clear on, from a zoning16

regs standpoint, what is your argument17

regarding how the measurement should be18

taken.19

MR. HARNETT:  Well, if -20

VICE CHAIRPERSON ETHERLY:  And I’m21

not saying that what you’ve taken is the22

wrong measurement.  I just want to be clear23
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that where your starting point and where1

your endpoint is.  And I think I understand2

it, 16 feet 10 inches from that wall to the3

other wall.  That’s how you measured your4

drive aisle.5

MR. HARNETT:  Because you can’t have6

a - the way they have taken their7

measurements, they take their measurements8

from somewhere in here where there’s a9

curved wall, but that’s not a driveway.10

VICE CHAIRPERSON ETHERLY:  Okay. 11

Okay.  Thank you.12

MR. HARNETT:  The driveway would be13

where this car drives into, for example. 14

And that’s - I took the logical15

measurements.  The other reason that they16

have no lines on here is that if they had17

lines they would have had to have wheel18

stops.19

VICE CHAIRPERSON ETHERLY:  Okay. 20

Okay.21

MR. HARNETT:  To prevent someone22

from being crashed by this - this pedestrian23
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walkway, to keep anyone from getting hit by1

a car and for safety’s sake they would have2

had to get a building permit for wheel stops3

also.4

VICE CHAIRPERSON ETHERLY:  Okay. 5

Excellent.6

MR. HARNETT:  But they didn’t do7

anything about getting permits.8

VICE CHAIRPERSON ETHERLY:  Okay,9

thank you.10

MR. HARNETT:  As I explained to ANC,11

all they did, the board decided they want12

some parking spaces so they drove - threw13

some lines in there.  They didn’t get14

approval from anyone, not the owners, not15

the city.16

VICE CHAIRPERSON ETHERLY:  Okay. 17

That concludes my questions on the aisle18

width.  I just wanted to be clear on that. 19

I know I interrupted the flow there, but I20

just wanted to be sure I’m clear on that and21

I’ll perhaps highlight it as a question that22

I would like to throw towards DCRA and also23



91

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the intervener condominium association as1

well at the appropriate time.  Thank you,2

Madam Chair.3

CHAIRPERSON MILLER:  I just want to4

follow up on that last comment.  Because you5

said they didn’t get approval by the city6

for that, and my understanding of this7

appeal is that it’s the appeal of a building8

permit which is the city’s authorization for9

them to do the parking spaces.10

MR. JOHNSON:  Years after they did11

it.12

CHAIRPERSON MILLER:  Okay.  But just13

remember, we just need to focus on that14

because that’s what the subject of the15

appeal is.  I understand there are a lot of16

other issues going on with this, but for17

this board’s jurisdiction that’s what we’re18

looking at.  So I need - we need to know,19

you know, what that building permit actually20

authorized.  Did it authorize the creation21

of five spaces?  Did it authorize spaces22

without wheel stops?  You know, what did it23
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authorize because that’s what’s before us as1

far as I understand.2

MR. HARNETT:  It did not authorize3

any of that.  It authorized the painting of4

some stripes, that’s all, and the painting5

of the stripes did not include where the6

parking lot began and ended which is7

absolutely absurd.8

CHAIRPERSON MILLER:  Did it9

authorize - is it your position that it10

authorized five parking spaces with the only11

requirement being that they have the stripe12

down the middle and therefore it violated13

other zoning regulations which required14

more, such as wheel stops and things like15

that?16

MR. JOHNSON:  Well, it does say in17

compliance with the Zoning Regulations in18

the permit.  So.19

CHAIRPERSON MILLER:  Let me be20

clear, and it does get confusing, but we21

deal with allegations that the Zoning22

Administrator made an error and in this case23
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that error is related to the building permit1

as I understand it.  If the owner went ahead2

and did things in violation of the building3

permit, that’s an enforcement issue.  All4

we’re looking at is did the ZA make some5

error when it issued this building permit.6

MR. JOHNSON:  And I think the ZA7

determined that it could be issued as a8

matter of right and that’s the problem, that9

it could not.10

MR. HARNETT:  But Madam Chair if I11

could just add.12

CHAIRPERSON MILLER:  Okay.13

MR. HARNETT:  On the building14

permit, which is Exhibit 1, it says, “All15

construction done according to the current16

building codes.  All construction done17

according to the current Zoning18

Regulations.”  Well, the current Zoning19

Regulations would require lines showing20

where it began, where each space began and21

ended, and the minimum was 19 feet.  The22

line they painted was only 15 feet, 323



94

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

inches.1

CHAIRPERSON MILLER:  So, so why2

isn’t this about the owner being in3

violation of the building permit?4

MR. JOHNSON:  I don’t think it is,5

Madam Chair.  I understand the distinction. 6

I’m not sure the witness does, but we7

understand what the issue is.  Can we talk -8

we had started, Mr. Harnett, talking about9

Exhibit 6 to the pre-hearing statement and10

you talked about the first photograph.  Can11

we go through and just make clear what the12

other photographs show in relation to the13

diagram?14

MR. HARNETT:  Okay.  15

CHAIRPERSON MILLER:  I just want to16

ask you though, can you connect this to the17

error in the building permit when you’re18

doing this?  Do you know what I’m saying? 19

For instance, if you’re saying - what’s on20

appeal is this building permit, and if21

you’re saying that this building permit22

authorized that, I’d like to know that, or23
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that it didn’t address and it should have. 1

You know what I’m saying?2

MR. JOHNSON:  I think it authorized3

it as a matter of right.  Even though it had4

already been done, that’s my understanding5

of what - the way DCRA looked at this when6

the application came in.7

CHAIRPERSON MILLER:  But regardless8

of whether it had already been done -9

MR. JOHNSON:  No, I understand.10

CHAIRPERSON MILLER:  Okay.  If you11

were just looking at this, and here’s a12

building permit and here are the five13

spaces, like what’s the connection between14

the error in this building permit and the15

result?  Is it that the building permit16

should never have been issued because they17

should have applied for a special exception? 18

Is it that the building permit should have19

required certain things, you know, like a20

wheel guard?21

MR. JOHNSON:  It could not have been22

issued as a matter of right.23
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CHAIRPERSON MILLER:  Okay.1

MR. HARNETT:  But in order to get a2

building permit you must file plans.  They3

never did that.4

CHAIRPERSON MILLER:  Okay, so that’s5

one of the errors.6

MR. HARNETT:  So the city didn’t7

know what they were going to do.  They8

didn’t hear about it for a couple of years. 9

I heard about it immediately because I10

couldn’t get my car out of my garage - out11

of my parking space.  And all these pictures12

I think have everything to do with what I’m13

trying to get across.  I can’t use my14

parking space, and as a matter of fact15

because there are no wheel stops - there are16

pictures here ... .  This shows because17

there’s no wheel stops, the 16 feet 1018

inches is even violated by two or three19

feet.  I’m sorry.  If you can see, there’s20

parking space 2 and you can see the21

encroachment made to my space.  Even if22

there were wheel stops, the wheel stops23
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would have to be back about two or three1

feet.  They would not have been able to2

pretend that they had real parking spaces3

because the minimum requirement is 19 feet. 4

They only have 15 feet 3 inches now, and if5

they put the wheel stops in that would move6

the car back about three feet and guess what7

that does?  That encroaches on the other8

driveway for all the other units.  9

Here’s a front view.  Hold this,10

please.  The front view.  Here’s two cars,11

one owned by one of the board of directors. 12

The board of directors benefitted highly13

from this auction.  Out of the three spaces,14

they obtained three of them.  Out of the15

five spaces.16

MS. VAIAS:  - continuing to talk17

about the auction and the board, and try to18

stick to the zoning violation if that is19

what the case is about.20

MR. HARNETT:  The zoning violation21

right here is since there are no wheel22

stops, there was no plan ever given to the23
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city.  They would have required wheel stops1

because this was a pedestrian walkway used2

for many, many years.  When I moved in there3

there were huge black stripes painted on the4

floor indicating there was no parking there5

and that’s where you were directed to get on6

the elevator.  Later, after they did this7

parking space thing they took the - well,8

first they painted out the stripes in9

anticipation of doing this.  And then these10

cars -11

MR. MANN:  Excuse me.  Can you tell12

us which spaces we’re looking at?13

MR. HARNETT:  Yes.  This is - my car14

is up here, parking space 112.  This is15

space number 2, illegal space number 2, and16

this is illegal space number 3, both parking17

wherever they want to park because there’s18

no - that’s 113 owned by another board19

member.  But clearly no one would - if they20

were having visitors using their space, or21

even - well, this proves it.  Even if it22

wasn’t a visitor, these people actually own23
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those spaces and they don’t stop because I1

guess they think they can stop wherever they2

like.  And that further encroaches into my3

16 feet 10 inches.  4

MR. JOHNSON:  Madam Chair, that is5

Mr. Harnett’s testimony. 6

CHAIRPERSON MILLER:  Any board7

questions on that?  I think I’ve asked mine. 8

I just want to clarify, is Mr. Albers going9

to be testifying about measurements?10

MR. JOHNSON:  Yes, he is.11

CHAIRPERSON MILLER:  Okay, so we’re12

not going to pursue that here.  Okay, is13

there any cross examination by DCRA?14

MR. TAYLOR:  Yes.  Thank you, Madam15

Chair.  16

MR. TAYLOR:  Mr. Harnett, you moved17

into Washington Harbor, it was 1986, sir?18

MR. HARNETT:  Yes.19

MR. TAYLOR:  And have you resided20

there ever since?21

MR. HARNETT:  Yes.22

MR. TAYLOR:  And you say that you23
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have not been able to move your car in two1

and a half years?2

MR. HARNETT:  One time I moved my3

car because my license was expiring and so4

in order to get my car out of the space I5

had to petition to the board of directors to6

have them allow me to get out of my space. 7

And I asked them to allow me to get back8

into the space when I took the car to9

Delaware to get a re-registration every two10

years.  They allowed me to get the space11

out.  When I came back Mr. Pence was parked12

in that space and I couldn’t get back in. 13

And so that’s the only time it’s been moved. 14

Other than when I took the car out, in order15

to get it inspected I took it to - well, I16

had to have the Mercedes come there and the17

battery, after sitting there all those18

months wouldn’t start, and the battery was19

rotten.  They had to open my car and take20

the back seat out because the battery’s in21

the back, in the trunk, and put in a new22

battery and when they put it in, the windows23
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came down and they wouldn’t come up.  None1

of - the air conditioning wouldn’t work. 2

There were a lot of problems from the car3

sitting there.  The wheels were flat-spotted4

when I finally drove, it was going like5

this.  I took it to a Mercedes dealer to6

have it repaired.  I spent $5,000 getting it7

repaired.  Then when I came back I had to8

wait quite a few days until Mr. Pence wasn’t9

there.  Then I drove the car back into my10

space.11

MR. TAYLOR:  Okay, now - so in your12

Exhibit No. 6 where you have the photograph13

of your car with all the white dust on it. 14

When was that photo taken?15

MR. HARNETT:  I would have to look16

that up.17

MR. TAYLOR:  Does it reflect the18

condition of your car today?19

MR. HARNETT:  Yes.  Other than20

someone wrote on the back of the trunk,21

“Please wash me.”  Otherwise it’s the same22

as that, yes.  Okay, the photo was taken - I23
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have photos taken on 10/16.  I assume that1

that was taken on 10/16 although I don’t2

have the date on that, but I’m sure it was3

around that time.4

MR. TAYLOR:  Now, if you look at the5

photo just above that in the book, does it6

show the same covering of dust?7

MR. HARNETT:  Yes, it just doesn’t8

show up as well because the flashbulb went9

off here as I was taking the picture.10

MR. TAYLOR:  Now, you’ve stated in -11

and forgive me if I get confused between12

your pre-hearing statement, your written13

testimony and your verbal testimony.  I will14

admit that I don’t always keep those15

separated in my mind, but I believe that in16

at least one of those you testified that the17

document that - let’s see.  Yes, Document18

No. 3 in your pre-hearing statement is the19

invoice for the striping of the five new20

parking places and therefore it cost $2,650.21

MR. HARNETT:  Yes.22

MR. TAYLOR:  What is your basis for23
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that statement?1

MR. HARNETT:  Well, it says - the2

description is traffic coating, striping. 3

Additional striping.4

MR. TAYLOR:  Now, how did you come5

by the document?6

MR. HARNETT:  In discovery.7

MR. TAYLOR:  In discovery for this8

case or for some other case?9

MR. HARNETT:  Discovery for the10

lawsuit I filed.11

MR. TAYLOR:  Okay.  And you’re12

saying the - someone turned this over in13

discovery as representing the cost of14

striping the five spaces that were created15

in ‘04?16

CHAIRPERSON MILLER:  Can I interject17

here?  Because I know that there are a lot18

of issues between you all, but how is this19

related to our decision with respect to the20

Zoning Regulations?  Whether the building -21

authorization provided by the building22

permit violated Zoning Regulations. 23



104

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. TAYLOR:  My interpretation of1

the appellant’s pre-hearing statement was2

that the one reason that the building permit3

was invalid was because there had been a4

material misrepresentation as to the cost of5

the construction represented by the building6

permit.  And if they would like to withdraw7

that allegation, I’m finished with this line8

of questions.9

CHAIRPERSON MILLER:  Thank you. 10

That sheds some light on that.  Okay, if11

that’s an issue then -12

MR. HARNETT:  I can offer additional13

information.14

MR. JOHNSON:  We’re focusing on the15

zoning.16

MR. HARNETT:  But I was there.  I17

saw these things being done.18

CHAIRPERSON MILLER:  Okay.  What19

we’re trying to figure out here because it’s20

not always that crystal clear is what errors21

are being alleged.  And what Mr. Taylor just22

said was he was pursuing this line of23
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questioning because he thought that one of1

the errors in the building permit that you2

were appealing about involved - that it was3

based on misinformation, is that correct Mr.4

Taylor?  Okay.  And the question that I’m5

posing to you is is that one of your bases6

for appeal.  If it is, then we ought to let7

this line of questioning continue.8

MR. JOHNSON:  Well, no.  We’re9

focusing on the Zoning Regulations.10

CHAIRPERSON MILLER:  Okay.11

MR. JOHNSON:  We do believe that in12

that context there were misrepresentations13

on the application as well.14

CHAIRPERSON MILLER:  Okay.  Okay.15

MR. TAYLOR:  Okay, thank you Madam16

Chair for clarifying that.  What kind of a17

car is it that you keep parked in 112?18

MR. HARNETT:  It’s a Mercedes.19

MR. TAYLOR:  And how long is your20

car?21

MR. HARNETT:  Seventeen feet, 422

inches.23
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MR. TAYLOR:  Okay.  And you’re1

alleging that the space for P2 and P3 is 152

feet 3 inches long?  Is that correct?3

MR. HARNETT:  According to my expert4

it is.  It might be 15 feet 4 inches, I’d5

have to - but we’ll be showing that to you6

soon I hope.7

MR. TAYLOR:  Did you measure that8

space?9

MR. HARNETT:  I did.  I don’t recall10

exactly, but I remember seeing Mr. Albers’11

drawing and it’s around that size.12

MR. TAYLOR:  Okay.  When you13

testified awhile ago that the space was 1514

feet 3 inches in length, what was your basis15

for that allegation?16

MR. HARNETT:  That’s the size of the17

one stripe they painted.  They didn’t paint18

any stripes on the side, in the front, or19

the rear.  They just put a little space, or20

a little line down the middle.21

MR. TAYLOR:  Okay.  So you’re saying22

there’s no stripe on the front or the back?23
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MR. HARNETT:  No.1

MR. TAYLOR:  Is there a stripe on2

the front or the back of any parking place3

in that garage?4

MR. HARNETT:  Yes, I think so.  Yes.5

MR. TAYLOR:  Which one?6

MR. HARNETT:  Well, I don’t know7

offhand, but I’m sure it was whatever the8

requirement was of the District so that they9

would know that - where a space would begin10

and end.  And if you look at Exhibit - this11

is still Exhibit 6 and I have a large12

picture there.  If you’ll allow me to get13

it.14

MR. TAYLOR:  Is there a stripe at15

the back of your parking place?16

MR. HARNETT:  No.17

MR. JOHNSON:  In fairness, for the18

sake of the record he’s referring to Page 919

of Exhibit 6 to the pre-hearing statement.20

MR. HARNETT:  And to answer that21

question, you can see on Page 9 where the22

parking space, the actual space is clearly23
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delineated in stripes showing the end and1

the - the beginning and the end.  And it2

shows a wheel stop.  Do you see on Page 9? 3

Oh, you don’t have Page 9, but it’s an4

example of wheel stops used in legal parking5

spaces.  That wheel stop will keep a car6

from crashing into the next car, or from7

crashing into a pedestrian who’s walking to8

get to the elevator.9

MR. TAYLOR:  What parking spaces are10

represented in that photo?11

MR. HARNETT:  This is - I’d have to12

look at the - may I look at the plat?  I13

don’t offhand - here.  P114 and P115 owned14

by Mr. Pence.15

MR. TAYLOR:  You said that that16

space where P2 and P3 are currently located17

was once designated as a pedestrian walkway. 18

And how was it designated as such?19

MR. HARNETT:  Well, it had big black20

stripes over all of the entire space.21

MR. TAYLOR:  Was there a sign that22

said no parking?23
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MR. HARNETT:  I think when I first1

moved in it did have a small sign saying no2

parking, but there was a typical type of3

striping that you would conclude was not a4

parking space and should not be a parking5

space.6

MR. TAYLOR:  What makes you think7

that it was a pedestrian walkway?8

MR. HARNETT:  Because that’s where9

everybody walked through.10

MR. TAYLOR:  So if someone were to11

park in space 1-8 - I’m sorry, 128, and they12

were needing to get to the elevator, and -13

would you please put his drawing back up,14

please?  Okay, and 128 so he doesn’t have to15

get up and walk around, at least I believe16

it is 128, is right next to space P5 on that17

drawing.  So if someone was to park in that18

space and they needed to get to the19

elevator, where is the elevator again?20

MR. HARNETT:  You’d go through -21

you’d come down here if you legally used the22

pedestrian walkway and didn’t cut through23
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somebody else’s parking space.  You would1

walk through here and there’s the elevator2

right here.3

MR. TAYLOR:  So -4

MR. HARNETT:  You come through here5

and there’s a door and that’s the elevator.6

MR. TAYLOR:  So by - for the record,7

if I am characterizing where your finger was8

pointing, no, they can’t see where the9

finger was pointing. 10

MR. HARNETT:  May I go up again?11

MR. TAYLOR:  Please.  12

CHAIRPERSON MILLER:  Yes, if that’s13

a point you want the board to be aware of.14

MR. HARNETT:  128 is here.  The15

intention was, it wasn’t always followed,16

but you were supposed to use the pedestrian17

walkway here and invariably most people did. 18

After this situation took place, what the19

condominium association did was they took20

away any indication that that’s a pedestrian21

walkway because it was now their parking22

spaces.  Well, not their.  The board only23
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bought one of those and another person got1

the space number 3.2

MR. TAYLOR:  Okay, Mr. Harnett,3

excuse me.  That’s - that’s enough.  I think4

you’ve answered the question.5

MR. HARNETT:  Well, I haven’t fully6

answered the question because you said how7

would they get there.8

MR. TAYLOR:  Okay.9

MR. HARNETT:  There’s one other way10

they could get there.  They could take a11

shortcut and go through my space, 116, and12

when they did so they scratched my car13

several times.  But they’re not supposed to14

be doing that according to the D.C.15

regulations.  But after this all happened16

the condo association put a sign up17

directing people through my other parking18

space.19

MR. TAYLOR:  Okay, so -20

MR. HARNETT:  And their shopping21

carts and everything else.  Their big22

luggage carts that they have in the garage,23
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directed through my parking space, the only1

good one I had left.2

MR. TAYLOR:  Okay.  To -3

CHAIRPERSON MILLER:  You have two4

parking spaces?5

MR. HARNETT:  Pardon?6

CHAIRPERSON MILLER:  Sorry, you have7

to go back.8

MR. HARNETT:  Oh, I’m sorry.9

CHAIRPERSON MILLER:  I just wanted10

to clarify you have two parking spaces?11

MR. HARNETT:  I have two parking12

spaces.13

CHAIRPERSON MILLER:  Okay.  So the14

one, one you’re totally blocked in and then15

the other one you’re saying is -16

MR. HARNETT:  Is being used as a17

pedestrian walkway that used to exist before18

they auctioned off those two spaces, P2 and19

3.20

MR. TAYLOR:  Okay.  So Mr. Harnett,21

you’re saying -22

CHAIRPERSON MILLER:  What’s the23
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number of the other one, just for the1

record?  That’s in the pedestrian - that’s2

being affected by the walkers.  What’s the3

parking space?4

MR. HARNETT:  116.5

CHAIRPERSON MILLER:  116, okay thank6

you.7

MR. TAYLOR:  So Mr. Harnett, what8

you’re saying is if someone parked in space9

128, to get to the elevator they have to10

walk down the driving aisle and then they11

get to almost the end of the driving aisle12

and they then would be allowed to kind of13

cut that corner through that walkway into14

another driving aisle, and then they would15

head down the aisle to the elevator.  Is16

that correct?17

MR. HARNETT:  That’s what the city18

approved, yes.19

MR. TAYLOR:  And so you’re saying20

that - do you have any evidence that the21

city considered the space that P2 and 3 now22

occupy to be a critical pedestrian area as23
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opposed to all the other aisle space that1

they would have to walk through to get to2

the elevator?3

MR. HARNETT:  Yes, I have evidence.4

MR. TAYLOR:  Did you bring it with5

you?6

MR. HARNETT:  May I answer?  My7

evidence is that the city didn’t know8

anything about parking space 2 and 3.  They9

were never informed.  This was merely done10

at the whim of the board of directors. 11

There were no plans or specifications. 12

There was no attempt to get a permit until13

years later.  That’s my answer.14

MR. TAYLOR:  Okay.  I guess the next15

question would be how is the distinction16

between space P111 and P112 delineated?  How17

do you know where 112 stops and 111 begins?18

MR. HARNETT:  There’s a line.19

MR. TAYLOR:  Is it essentially the20

same kind of line as between P2 and P3?21

MR. HARNETT:  No.22

MR. TAYLOR:  Other - 23
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MR. HARNETT:  Because it has a1

beginning and an ending.  It starts at the2

wall and ends at the driveway.3

MR. TAYLOR:  And the -4

MR. HARNETT:  P2 and 3 do not end5

anywhere and don’t begin anywhere.  There6

are no lines other than a middle line which7

doesn’t conform at all to the rest of the8

parking spaces.9

MR. TAYLOR:  How do you know where10

the back of your parking space is?11

MR. HARNETT:  Well, you hit the12

wall.13

MR. TAYLOR:  How do you know where14

the front of your parking space is?15

MR. HARNETT:  Because it’s in line16

with the driveway, the aisle.  The 16 feet17

10 inches.18

MR. TAYLOR:  Okay.  So where is -19

the line that is between 111 and 112, where20

does it terminate in relation to what you21

are calling the aisle way which is that22

space as looking at this diagram to the23
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right of space 112?1

MR. JOHNSON:  I have to admit I2

don’t understand the question.3

MR. HARNETT:  Maybe you could point4

it out on here.5

MR. TAYLOR:  Okay, I will - let me6

try again.  On the passenger side of your7

car there is a wall, is that correct?8

MR. HARNETT:  Yes.9

MR. TAYLOR:  Good.10

MR. HARNETT:  When?  Yes, I suppose. 11

It has been there for three years almost,12

yes.13

MR. TAYLOR:  Okay.  Now, and that14

wall has an endpoint, correct?15

MR. HARNETT:  Yes.16

MR. TAYLOR:  And the line between17

111 and 112 has an endpoint?18

MR. HARNETT:  Yes.19

MR. TAYLOR:  Are those two endpoints20

the same depth from the wall where the front21

of your car would be?22

MR. HARNETT:  Yes.  They’re right in23
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the parking aisle.1

MR. TAYLOR:  Okay.  Now, did - you2

mentioned when you were testifying about P23

and 3 that that was supposed to be kept as a4

no parking zone.  Does that mean that5

sometimes people did park there?6

MR. HARNETT:  Yes.7

MR. TAYLOR:  How frequently?8

MR. HARNETT:  I can’t tell you9

exactly how many times, but it was a very10

inviting space.  People would come in and11

invariably want to just go up for a minute12

or so and some would park there, yes.13

MR. TAYLOR:  And did that interfere14

with your enjoyment of your car in 112?15

MR. HARNETT:  Yes, the same way it16

interferes with the parking in P2.17

MR. TAYLOR:  And did you ever park18

there yourself?19

MR. HARNETT:  Yes.20

MR. TAYLOR:  And how often would you21

park there?22

MR. JOHNSON:  Madam Chair, I have to23
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admit I don’t see where this is going in1

terms of an issue that’s involved.2

CHAIRPERSON MILLER:  Are you on a3

microphone?4

MR. JOHNSON:  Yes.  I have an5

objection.  I’m not sure where this is going6

with any relevant issue.  We’re talking7

about Zoning Regulations.8

MR. TAYLOR:  I think that should be9

clear in about one question.10

CHAIRPERSON MILLER:  Okay, let’s11

see.12

MR. TAYLOR:  So, Mr. Harnett, if13

that parking space or pedestrian area,14

whichever it is, in P2 is 15 feet 3 inches15

long, your car is 17 foot 4 inches long, how16

did you fit into the space?17

MR. HARNETT:  Well, it’s - I just18

drove in because you can see that the19

parking space is 10 feet by 19 feet.20

MR. TAYLOR:  But you’re pointing to21

112.22

MR. HARNETT:  Wait, wait.23
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MR. TAYLOR:  When you were parking1

in P2 back when it was a pedestrian area,2

prior to the auction how did you fit your 173

and a half foot car into that 15 inch4

parking - excuse me, 15 foot parking space?5

MR. HARNETT:  I have to answer that6

by saying that after numerous times not7

being able when I go to work in the morning8

come down and somebody was parked there,9

contacting the residential director and she10

spent in some cases hours and sometimes a11

full day to try to find who was parked12

there.  I said well can’t you tow them?  She13

said oh, we don’t like to do that because it14

might be a resident, someone visiting.15

CHAIRPERSON MILLER:  Are you saying16

you parked there because somebody parked in17

your spot?  Is that what you’re saying?18

MR. HARNETT:  They were parking19

where P2 is now.20

CHAIRPERSON MILLER:  Right.21

MR. HARNETT:  When I would try to go22

to work I couldn’t go.  And so the board23
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said that if that continued to happen that I1

could park my car in P2 to stop people from2

blocking me in.3

MR. TAYLOR:  So you’re saying you4

parked in P2 so no one else could park in5

P2?6

CHAIRPERSON MILLER:  You know -7

MR. HARNETT:  I don’t know if you8

want to put it quite that way.  I think I9

was trying to be able to go to work in the10

morning instead of trying to have cars towed11

away.  For example, one time I was very12

angry and I found out who was parked behind. 13

It was the daughter of the board of14

directors’ president.15

CHAIRPERSON MILLER:  Let me16

interrupt here.  I think we need to maintain17

our focus and that is you know did the18

building permit authorize or not authorize19

you know a certain result in the parking lot20

that violates the Zoning Regulations.  I21

don’t think we need to get into why he22

parked there, why he didn’t, when he did. 23
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If your point Mr. Taylor goes to something,1

the measurement, I think you know you can2

make that and move on.3

MR. TAYLOR:  Okay.  Would it be fair4

to say that if you parked a 17 and a half5

foot car in a 15 foot parking space that you6

would have to stick part of that car7

somewhere is going to stick out into an8

aisle?9

MR. HARNETT:  No.10

MR. TAYLOR:  Okay.11

CHAIRPERSON MILLER:  Can I just get12

a clarification, Mr. Taylor?13

MR. TAYLOR:  Yes.14

CHAIRPERSON MILLER:  Because I’m15

under the impression that the point in time16

you’re referring to, there weren’t striped17

parking spaces there, correct?  It was just18

an empty space, am I wrong?19

MR. TAYLOR:  That is correct.  The20

point is that Mr. Harnett, is it Harnett?21

MR. HARNETT:  Yes.22

MR. TAYLOR:  I’m sorry.  Mr. Harnett23
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has testified that the aisleway between 1121

and P2 narrows if someone encroaches when2

they park in P2.  So part of this is that3

Mr. Harnett also in enjoying that space4

parked and encroached into the aisleway -5

MR. HARNETT:  No, I did not.  I6

never encroached into the aisleway.7

MR. TAYLOR:  And the other question8

that would follow -9

CHAIRPERSON MILLER:  But even if he10

did, what has that got to do with our11

decision here?12

MR. TAYLOR:  Ultimately I think that13

this is going to boil down to the - a14

question of reasonableness, and I do think15

that it plays into that question.  I have16

one further question that is moderately17

related to that.  I would just like to ask,18

Mr. Harnett, if you were to pull into 11219

and not pull all the way up forward, would20

that also then encroach into that aisleway21

and make it, the aisleway, smaller than the22

required length?23
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MR. JOHNSON:  I object.  I mean,1

that’s so far afield.  112 is a legal2

parking space so that’s not a question3

that’s before the BZA.4

MR. TAYLOR:  And finally, are there5

any of the previously approved parking6

spaces that in your view do not comport to7

Zoning Regulations?8

MR. JOHNSON:  Madam Chair, we’ll9

stipulate we’re not making such a claim.10

MR. TAYLOR:  Okay.  Is P111 any11

further from P3 than 112 is from P2?12

MR. HARNETT:  No.13

MR. TAYLOR:  So the aisleway between14

those two sets of spaces is the same?15

MR. HARNETT:  If you use the proper16

dimensions it’s the same.  If you follow17

what the other side has purported, that the18

space has changed quite a bit and their19

submissions have changed from the day - when20

I got the auction notice on August 18 of21

2004 it showed that space was 17 feet wide. 22

In their submissions to the city afterwards23
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trying to get a building permit which they1

should have gotten three years before they2

changed the dimension, and they measured out3

of the space way.  They added several feet4

that did not exist.5

MR. TAYLOR:  So if they were6

measuring the spaces as you think would be7

correct, meaning 2 and 3, then would P111 be8

as unusable as 112?9

MR. JOHNSON:  That might be a10

question that could be addressed to our11

expert.12

MR. TAYLOR:  And I might do that,13

but I’d like to get Mr. Harnett’s opinion as14

well.15

MR. HARNETT:  Well, I’ll defer to my16

parking expert and I think he will be able17

to properly answer that question.18

MR. TAYLOR:  Okay, Madam Chair if I19

could just get one clarification on the20

stipulation that was made earlier regarding21

the previously approved 48 spaces.  Is their22

stipulation that they do not violate Zoning23
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Regulations, or are they stipulating that1

they would choose not to go there?2

MR. JOHNSON:  All I’m saying is that3

we are not making such a claim in this4

proceeding.5

MR. TAYLOR:  Okay, I have no further6

questions, Madam Chair. 7

CHAIRPERSON MILLER:  Okay.  Does the8

intervener have questions?9

MS. VAIAS:  Just briefly to clarify. 10

11

CROSS EXAMINATION12

MS. VAIAS:  You mentioned that you13

own space 112 and 116, Mr. Harnett?14

MR. HARNETT:  What did she say?15

MR. JOHNSON:  You own space 112 and16

116?17

MR. HARNETT:  Yes.18

MS. VAIAS:  And who owns space 12319

and 135 and 147?20

MR. JOHNSON:  I object.  That has no21

relevance before this proceeding.22

MR. HARNETT:  You’ve indicated that23
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those, space 112 and 116 have now been1

adversely affected by the acts of the2

condominium and I’m just, I’m wondering3

about spaces 123, 135 and 147 which we also4

understand are owned or used by you, is that5

correct?6

DR. JACOBSON:  Well, that - that’s7

irrelevant.  Objection.8

CHAIRPERSON MILLER:  What’s the9

relevance?10

MS. VAIAS:  Just again, the11

impression that Mr. Harnett has been singled12

out or adversely impacted alone here, number13

one, is not the case, and in addition that14

he does have other spaces within the garage15

within which he parks his many cars that do16

move in and out on a frequent basis, and17

that is not I guess again this image of18

mistreatment.19

CHAIRPERSON MILLER:  Okay, you’ll20

have an opportunity in your case21

presentation to assert those things so that22

- I mean, I think that they didn’t testify23
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with respect to those spaces and so1

therefore he’s choosing not to answer which2

is allowable under cross.3

MS. VAIAS:  Okay.4

CHAIRPERSON MILLER:  Okay.  5

MS. VAIAS:  Okay.6

CHAIRPERSON MILLER:  Is that it? 7

Okay.  You have another witness, I believe.8

MR. JOHNSON:  Yes, I do.9

CHAIRPERSON MILLER:  Okay.10

MR. JOHNSON:  I call Mike Albers.  I11

have a summary of his testimony as well if I12

might hand it up.13

VICE CHAIRPERSON ETHERLY:  Just -14

actually just a very quick question perhaps. 15

And I’m going to direct this to you, Mr.16

Johnson, perhaps before we proceed with your17

next witness.  I think the measurement piece18

will be helpful, but perhaps one, in an19

effort to eliminate some of the additional I20

don’t want to say fog that we have around21

this case, but perhaps let me address a22

threshold question.  It’s a question that’s23
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raised in some of the recent submittals on1

the part of the intervener, but I think it’s2

a plausible and strong enough argument that3

I perhaps want to just deal with it squarely4

because to an extent the answer to it either5

renders Mr. Albers’ testimony moot or just6

simply not applicable.  So let me just throw7

it out here because I haven’t heard the8

discussion yet with regard to it, and that9

is the issue - and to an extent perhaps one10

of your other witnesses will also get to11

this - but there is the argument that the12

distinction between required and non-13

required spaces simply renders the argument14

here moot.  So to an extent, I don’t want to15

necessarily stir your pot and tell you how16

to cook your recipe, but I might be perhaps17

inclined to hear that portion of the18

testimony first.  Because to an extent I’m19

kind of filtering, or I’m going to be20

tempted to filter Mr. Albers’ testimony21

still through this question of does the22

required - does the issue of required versus23
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non-required make the measurement question1

moot.  Because if you treat these as non-2

required spaces, then arguably there’s3

nothing that applies to them.  They’re only4

required to put 12 there as is argued in the5

applicant’s - in the intervener condominium6

association’s briefing.  7

So I perhaps wanted to just kind of8

throw that out there and maybe for the sake9

of just eliminating it.  And again, I’ll10

rely on you to proceed.  I kind of looked at11

the chair, and the chair kind of gave me a12

look like I don’t want to get into that. 13

Let me just put it like this.  Typically the14

board allows the appellant or an appellee to15

present their case how they deem16

appropriate, so I’m more than comfortable17

proceeding with Mr. Albers’ testimony.  I’ll18

simply take it by your acknowledgment that19

you’re already set up and teed to deal with20

that issue, and you’re going to deal with it21

in a subsequent witness.  So I’ll just -22

I’ll pause for the moment and just let us23
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proceed forward and we’ll get to it.1

MR. JOHNSON:  I appreciate that, Mr.2

Etherly, and just so the board is aware, Ms.3

McCarthy is prepared to address that issue.4

VICE CHAIRPERSON ETHERLY:  Okay. 5

Excellent.  Thank you.  Thank you, Madam6

Chair.7

MR. JOHNSON:  If I could start, Mr.8

Albers, I want to demonstrate for the board9

your qualifications here to testify as an10

expert.  Could you give us a description of11

your general background and professional12

experience in dealing with parking lot13

facility measurement issues and zoning14

issues?15

MR. ALBERS:  Sure.  My name’s Mike16

Albers.  I’m with Walker Parking17

Consultants.  I’m a vice president of18

Walker.  I’ve been employed by Walker19

Parking Consultants for over 20 years.  I’ve20

been involved in the design of well over 20021

parking structures.  The design of the22

parking structures involves parking23
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geometrics, drive aisle widths, stall1

widths, parking angle in addition to the2

design of the structure itself,3

architecture, et cetera.4

MR. JOHNSON:  Can you tell us a5

little bit about your educational background6

as well?7

MR. ALBERS:  Sure.  I’m a8

professionally registered engineer in the9

State of Michigan.  I have a Bachelor’s and10

a Master’s in Civil Engineering.11

MR. JOHNSON:  Madam Chair, I would12

offer Mr. Albers as an expert witness13

qualified to testify on the parking14

measurement and zoning issues in this case.15

CHAIRPERSON MILLER:  Do board16

members have any questions?  Just want to17

take a second to look over this.  Do the18

other parties have any objection to?19

MR. TAYLOR:  I do have a bit of voir20

dire.21

CHAIRPERSON MILLER:  Okay.22

MR. TAYLOR:  Mr. Albers, what23
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experience do you have with District of1

Columbia Zoning Regulations?2

MR. ALBERS:  Quite a bit of3

experience, as a matter of fact.  I do a lot4

of parking consulting.  I am located up in5

the Philadelphia area, but we do a6

substantial amount of business in this area7

where I will work with owners and architects8

to provide parking consulting advice.  And9

what we will do is use local codes and we do10

need to advise our owners of how their11

parking program compares to the local zoning12

codes, whether it’s in D.C. or Arlington,13

Fairfax, et cetera.  We do a lot of business14

down here.15

MR. TAYLOR:  So, do you then16

consider yourself expert in District of17

Columbia Zoning Regulations as would apply18

to Chapter 21 of the Zoning Regulations?19

MR. ALBERS:  With respect to the20

size of the drive aisle, the stall width and21

the parking angle, yes.22

MR. TAYLOR:  So for those three23
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items?1

MR. ALBERS:  Right, because I’d have2

to get the Zoning Code out in front of me3

and look at every little section to refresh4

my memory to see what all is included5

because I don’t have it memorized.6

MR. TAYLOR:  I’d say the government7

is prepared to stipulate Mr. Albers’8

expertise in the space required to park a9

car.10

CHAIRPERSON MILLER:  And what is Mr.11

Albers being proffered as an expert in by12

the appellant exactly?13

MR. JOHNSON:  Well, it’s in parking14

measurement and the zoning - related zoning15

issues in this case as related to our appeal16

that’s before the board.17

CHAIRPERSON MILLER:  Okay.  Any18

other questions?  Board members?  I’m19

prepared to qualify him as an expert witness20

in that.  Okay.  Go ahead.21

MR. ALBERS:  What I’d like to do is22

just back up real quick and explain how Mr.23



134

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Harnett initially accessed his parking stall1

in the parking facility, just to make sure2

everybody understands, and then how he3

egressed from his stall.  And I’m going to4

go back to start this with the - do we have5

that other board?  It’s back here.  I want6

the initial layout.  Do we know where that7

one went?  Aha.  8

The entrance to the facility is near9

space 1 and 4.  So the driver enters in and10

before space 2 and 3 were occupied with11

vehicles, Mr. Harnett was able to make a12

right-hand turn between these two spaces and13

pull straight in to his space 112, okay? 14

Now, for egressing his stall, what he was15

able to do was he had two options.  He had16

one option, he could back out straight into17

space 2 and then make a left-hand turn and18

then egress out between space 101 and 143,19

or what he could do is back out through20

space 2 and into the drive aisle, and then21

pull forward and exit out at this location. 22

So I want to make sure everybody understands23
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how he did his parking maneuver before.  1

Now, when we put cars here what Mr.2

Harnett is required to do is a very3

difficult maneuver, and what I’d like to do4

is describe that to you on this sketch right5

here.  And this program is a program that’s6

commercially available, it’s called7

AutoTurn.  This is what parking consultants,8

architects, engineers will use to put in a9

vehicle size, a standard vehicle size and10

show literally how you can drive it through11

- a pattern through a series of turning12

motions to try to get around a turn, get13

into a stall, et cetera.  Now, what we’ve14

done is we’ve held Mr. Harnett’s entering15

motion as far as reasonable, about a foot16

away from the columns, and swung it around17

and what happens is we have some18

obstructions along the side here.  We have a19

wall and we have a column, we have another20

car, we have a storage item and then we have21

the two cars parked here.  So what happens22

is the drive aisle is so narrow that you23
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can’t make a left-hand turn into the space1

without either clipping space 111, and you2

can see that here, or you have to pull3

forward into this area and do a series of4

back and forth motions before you get into5

the stall.  Now, in the District of Columbia6

and using the zoning requirements that we7

have, the 20-foot drive aisle is tight and8

you go in many parking facilities in the9

District of Columbia and it’s not often that10

you can pull in in one clean sweep unless11

you’ve got a smaller car.  But larger size12

cars and depending upon the size of the13

vehicle next to you, it may take maybe you14

pull forward, you back up once and then15

realign and pull forward.  That’s okay. 16

That’s to be you know expected.  That’s a17

lower level of service, but it’s not18

unusual.  What we have here is because of19

this wall, this column, this car, this20

storage space and these two vehicles with a21

much tighter than normal drive aisle, it22

takes multiple motions to do that, and I’m23
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not even convinced that with AutoTurn we’re1

even successful, able to do this with this2

vehicle to make this series of turns.  Now,3

that’s the entry motion.4

CHAIRPERSON MILLER:  Can I ask you5

something?6

MR. ALBERS:  Sure.7

CHAIRPERSON MILLER:  I mean this is8

just a program, right?  So you’re saying9

you’re not convinced you can do it with10

AutoWorks?  I mean -11

MR. ALBERS:  No, I’m sorry.  I’m not12

convinced I can make the turn completely13

even with this series of motions.  It’s14

difficult to show that with the turn.  I15

mean, you can see how many times you’ve16

pulled forward, you’ve backed up, pulled17

forward, backed up to get fully aligned. 18

It’s - the program has a certain amount of19

limitations to really fine-tune it.  I mean,20

you get pretty close with your turns, all21

right?  But to back it all up to graphically22

show that is a difficult thing to show.23
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CHAIRPERSON MILLER:  I guess my1

question is does it show you whether you can2

get in eventually?  I mean, say it takes 303

tries or something, but does it tell you4

definitively okay, you can get in?5

MR. ALBERS:  Yes.6

CHAIRPERSON MILLER:  Okay.7

MR. ALBERS:  You could truly make8

that happen, but what would happen is you’d9

have such a maze of lines, it would just10

cloud the whole issue.  So what we did was11

we did it just enough times to try to get12

the point across that this is a very13

difficult maneuver and it takes multiple14

back and forth times to get aligned to pull15

into the stall.  We’re not trying to solve16

the problem to show that it was, you know,17

28 times to get back and forth, or - you18

know, some of that depends upon the skill of19

the driver, the size of the cars, all that20

sort of thing.21

Okay.  So you can see that this is22

an extremely difficult if not impossible23
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maneuver to get in the stall when you’re1

entering.  Now let’s take a look at exiting. 2

What happens when you exit, you back out. 3

Now, normally when you back out you swing4

the rear-end of your car in this direction5

and go out.  But we have the column, we have6

this car, we have a storage unit and you7

have another vehicle here, so couple that8

with the extremely narrow drive aisle and it9

is next to impossible to make another back10

and forth motions to come around and go like11

that.  It’s above and beyond what one would12

be expected to try to get out of this stall13

and that’s the point that I want to show14

with these two AutoTurns, with these15

diagrams.16

If you take a look, and we talked17

about this a little earlier, what we have is18

from our measurements from face of wall to19

face of wall was 92 foot 8 inch and that was20

something I went out there with a tape21

measure and I measured and added all that22

up.  All right.  Your Zoning Code says your23
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stall depth is 19 foot.  Okay, so measured1

from face of wall you go 19 foot.  Then it2

says your drive aisle’s 20, so that brings3

us to here.  Now we have another space, so4

there’s another 19 and then we should have a5

20-foot drive aisle, and then another 19. 6

Well, that all adds up to 98 feet and what7

we have is the 92 foot 8 inch.  It’s less8

than what’s required by your zoning9

requirements, and remember I said earlier10

your zoning requirements are tight.  They’re11

very tight.  So now what you did is you12

shorted, by allowing a car to park here13

we’ve lost an additional what, 4 or 5 foot,14

do the math, 98 minus 92 foot 8 inch, we’re15

that much shorter in both of these drive16

aisles.  17

Now one of the questions was asked18

okay, you know, is space 111 or maybe even19

space 142 you know, is it a little easier20

for them to get in and out of the spaces and21

it is and the reason being is because they22

have more room to maneuver.  They don’t have23
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this column, they don’t have this car and1

they don’t have this corner of this storage. 2

So when they pull in, they can pull more3

into this space here, back up, do a series4

of see-saw motions and then get in.  It’s5

still not easy and if I were the owner of6

space 111 I wouldn’t be very happy either. 7

Likewise with these two.  But again, you8

have more room to maneuver on both sides. 9

Mr. Harnett, his space is handcuffed because10

he cannot access this area right here in11

which to make his turning motions.  And this12

is the thing that you know, zoning codes,13

they give you some basics.  You know, it’s14

not a full design code.  They don’t try to15

address absolutely every situation, and this16

is one thing that architects, engineers when17

they start doing layouts and figuring things18

out is you know, they’ve got to read between19

the lines and say wait a second, this isn’t20

meeting the intent, you know.  Even if I had21

a 20-foot drive aisle here in compliance22

with the code, Mr. Harnett would still have23
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a heck of a time trying to get into his1

stall just because he doesn’t have a full2

drive aisle.  The zoning code just looks at3

it as just one continuous drive aisle.  It4

doesn’t look at different unusual cases, and5

this is - you have an unusual case.  You’re6

at a dead end and it just does not address7

that.  Any questions?8

CHAIRPERSON MILLER:  I have a9

couple.10

MR. ALBERS:  Yes.11

CHAIRPERSON MILLER:  I think you’ve12

addressed the problem with spaces 3 and 213

according to the diagram marked as Enclosure14

A.  Are there problems with respect to15

spaces 1, 4 and 5 that were also added?16

MR. ALBERS:  I’ve only been asked to17

comment on -18

CHAIRPERSON MILLER:  On those two.19

MR. ALBERS:  - on these guys right20

here.21

CHAIRPERSON MILLER:  Okay.  And then22

another question I have is I don’t know if23
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you’ve had experience as a consultant for an1

applicant who’s wanted to add parking spaces2

to a garage or something already - parking3

that’s already been approved, and when4

there’s been this addition of spaces, if you5

have any experience with that does it also6

entail submission of plans to the regulatory7

agency?8

MR. ALBERS:  I have not been9

involved with -10

CHAIRPERSON MILLER:  That part.11

MR. ALBERS:  - submittal of - that12

part of it.13

CHAIRPERSON MILLER:  Okay.  Any14

other questions?15

VICE CHAIRPERSON ETHERLY:  Yes, very16

briefly.  Thank you very much for your17

testimony.  The graphical representation is18

very helpful.  Let me just be clear on a19

couple, if any assumptions have been built20

into AutoTurn if you will.  With respect to21

the representation of what would be Mr.22

Harnett’s vehicle, I take it that that is23
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meant to be a fairly spot on representation1

of a vehicle of his dimension and size, or2

are you using more of a standard3

representation of a typical vehicle if you4

will?5

MR. ALBERS:  We use what we call the6

85th percentile vehicle on the road, which is7

like the Ford Expedition.8

VICE CHAIRPERSON ETHERLY:  Okay.9

MR. ALBERS:  And that’s kind of our10

model when we do parking geometrics and that11

is what we used here.  And the Ford12

Expedition is actually a very similar sized13

vehicle to what Mr. Harnett has.14

VICE CHAIRPERSON ETHERLY:  Okay.  So15

would that be the same percentile vehicle16

that you would use to represent the vehicles17

that are stationary, representing parked18

vehicles on your drawing as well?19

MR. ALBERS:  Yes.20

VICE CHAIRPERSON ETHERLY:  So all of21

the vehicles that we see depicted on your22

posterboard are 85th percentile vehicles?23
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MR. ALBERS:  Yes.  Yes.1

VICE CHAIRPERSON ETHERLY:  Okay. 2

Which means in lay person’s term they’re all3

of the same proportions as an Expedition.4

MR. ALBERS:  Yes.5

VICE CHAIRPERSON ETHERLY:  Okay. 6

Gotcha.7

MR. ALBERS:  Pretty darn close.8

VICE CHAIRPERSON ETHERLY:  Pretty9

darn close.10

MR. ALBERS:  Exactly.11

VICE CHAIRPERSON ETHERLY:  Gotcha. 12

Okay.13

MR. ALBERS:  So what happens here,14

for example, is these columns really, they15

project out more than most cars will and so16

they’ll really define the width of the drive17

aisle when you’re going down there.  It’s18

not the rear bumper of all these cars.  What19

you’re watching for as you’re driving you20

don’t hit this column.21

VICE CHAIRPERSON ETHERLY:  Okay. 22

And as you prepare to run the model in23
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AutoTurn, did you have to take additional1

measurements of the actual space in order to2

shall we say program AutoTurn correctly to3

create this representation?4

MR. ALBERS:  No.  What we do with5

AutoTurn is I went out and measured all the6

locations of the columns and the physical7

items out there, the physical barriers, the8

physical restraints.9

VICE CHAIRPERSON ETHERLY:  The10

walls, columns.11

MR. ALBERS:  Right.12

VICE CHAIRPERSON ETHERLY:  Okay.13

MR. ALBERS:  Now, stripes don’t14

matter because you can drive over a stripe15

so we don’t care about that when we do16

AutoTurn.17

VICE CHAIRPERSON ETHERLY:  Okay. 18

Okay.  Excellent.  Final question.  With19

respect to the wall and the column and the20

additional wall that are exactly, is it your21

determination or was it your observation22

that all three of those physical barriers,23
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the wall immediately adjacent to Mr.1

Harnett’s space, the column and then the2

wall that would be immediately adjacent to3

parking space number 2, are those all4

online?5

MR. ALBERS:  Yes.  This is all drawn6

to scale.  Our drawing from my -7

VICE CHAIRPERSON ETHERLY:  Okay.8

MR. ALBERS:  - field measurements, I9

gave it to my CAD technician.  My CAD10

technician drew it all to scale in AutoCAD11

and then we did the AutoTurn on top of that.12

VICE CHAIRPERSON ETHERLY:  Okay, but13

based on your - but even based on your14

personal experience in visiting the site,15

all three of those elements, the wall, the16

column and then the wall adjacent to spot17

number 2, those are all online?18

MR. ALBERS:  Yes.19

VICE CHAIRPERSON ETHERLY:  There’s20

not any kind of offline or angle if you21

will?22

MR. ALBERS:  Yes.  If they’re off,23
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it’s a couple of inches or so.1

VICE CHAIRPERSON ETHERLY:  Okay.2

MR. ALBERS:  It’s pretty3

insignificant.  But yes.4

VICE CHAIRPERSON ETHERLY: 5

Excellent.  Okay.  That concludes my6

questions.  Thank you, Madam Chair. 7

MR. ALBERS:  Thanks.8

MR. MANN:  Madam Chair, I have a9

couple of questions.  Can you elaborate a10

little bit on your statement that D.C.’s11

zoning requirements are tight?12

MR. ALBERS:  Yes.  Our firm is13

really a recognized leader in the parking14

industry for establishing parking geometric15

standards.  We’ve written a book.  I brought16

a copy of it.  I can wave it, but what we17

also - our geometric standards have been18

used in the industry.  There’s a book called19

Ramsey & Sleeper Architectural Graphic20

Standards that’s widely known by the21

architect engineering community and they22

hired us to provide the parking geometric23
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standards for that and that is in there and1

we’ve - principals of our firm have2

developed these standards over the years3

from designing literally thousands of4

parking garages.  And basically what happens5

is we have parking geometrics that are based6

upon the level of service concept.  Traffic7

engineers use this to describe street8

intersections, level of congestion.  Level9

of service A intersection is free-flowing,10

very little time that you sit for red-green. 11

Level of service D, you may have several12

red-green signal changes before you get to13

ultimately flow through an intersection. 14

Okay.  We adopted the same philosophy for15

parking geometric standards.  Level of16

service A, the combination of stall width,17

angle and drive aisle width, that proper18

combination, it can be level of service A19

which is very generous, very comfortable, or20

we can go down to level of service D which21

is very tight, all right?  And level of22

service B and C are intermediate levels of23
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service.  And if we have - if we take the1

zoning regs as you have it right now, 9-foot2

wide stall with a combination of 90 degrees,3

and I just want to use 90 degrees because4

that’s - keep it simple rather than get into5

the angles, but we can do that.  You’re6

going to have level of service C, all right? 7

So it’s tight.  8

Now, what happens is that assumes9

you have straight, continuous path.  There’s10

no columns, you have a 9-foot stall like the11

surface parking lot.  Well, this is a12

different situation.  You’ve got columns13

here, you’ve got walls here.  You know,14

between this column and this wall is 18 foot15

2 inches.  All right, so divide that by 2,16

it’s 9 foot 1, so yes, you’re in compliance17

theoretically with your regs.  But really18

when you drive it that’s not the case19

because when you turn into a space, you20

always encroach upon the adjacent owner’s21

space a little bit.  And so when I developed22

the level of service concept of this, what23
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happens - and try to measure the level of1

service of this parking stall on the ease of2

which Mr. Harnett parks in here, I have to3

back off a foot from each - from this wall4

and from this column because I can’t turn5

there.  It obstructs me.  So instead of6

having 18 foot 2 clear, I subtract a foot,7

another foot and then divide that by 2 and8

it’s really how Mr. Harnett would feel9

parking.  It feels like he has an 8 foot 110

inch stall which is very tight and very11

narrow because he cannot encroach upon the12

adjacent stall because he’s got a wall right13

there.  So anyway.  To answer your question,14

that’s the level of service concept.15

MR. MANN:  And when you develop16

these level of service standards, do your17

metrics include the frequency with which a18

garage is used and the number of cars that19

might pull in and out of a space or utilize20

a parking aisle within a certain period of21

time?22

MR. ALBERS:  Yes, indirectly.  What23
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we would do is we would recommend to an1

owner, say for example retail.  We would2

recommend level of service A, more generous3

parking geometrics because retails is short-4

term parking and it is high turnover.  So5

compared to an office parking or residential6

parking which is low turnover.  So in7

Washington, D.C., area quite often we will8

recommend level of service C and D parking9

geometrics for residential and office10

parking.  We start to move out to Tyson’s11

Corner, you’re going to start to get a12

little bit better parking geometrics. 13

They’re more used to something a little bit14

more user-friendly.  You get out into the15

middle of the suburbs, further away from16

large areas and then you go to higher level17

of service.18

MR. MANN:  And I believe you19

characterized this garage as a level of20

service C garage?21

MR. ALBERS:  No.22

MR. MANN:  Under your metrics?23
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MR. ALBERS:  No.  Level of service C1

is if we take the D.C. regs as they are with2

the 19-foot stall depth, the 9-foot wide3

width, the 20-foot drive aisle.  That is a4

level of service C.5

MR. MANN:  And did you assign this6

garage a level of service?7

MR. ALBERS:  Well, it depends.  It8

depends where I’m at, okay, and what things9

I’m looking at because the level of service10

can apply to different things, like the11

turns, the ease of getting in and out of12

this space has a different level of service13

than this one, or this one, or this one so I14

have to look at each individual one.  Mr.15

Harnett’s space, it’s level of service F. 16

It’s off the charts.17

MR. MANN:  And when it comes to the18

D.C. Zoning Regulations in general have you19

made any comparison between the District’s20

Zoning Regulations and the level of service21

that you’ve computed versus other22

municipalities that you might want to23
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compare it with?1

MR. ALBERS:  It really runs the2

gamut.  You can have some things that the3

zoning regs for example would be if you add4

the vehicle length and the drive aisle and5

another vehicle length that’s called the6

parking module, from front bumper to front7

bumper.  In the D.C. that works out to be 588

foot.  We work with municipalities where9

sometimes they have 62 and a half foot.  So10

it varies.11

MR. MANN:  Thank you.12

CHAIRPERSON MILLER:  I’m not sure if13

you’re the witness to answer this, but I14

want to ask you just in case.  Is it15

possible to be in compliance with our16

regulations governing aisle width, drive17

aisles and width of spaces, et cetera,18

that’s at issue in this case, could they be19

in compliance with the regulation and still20

result in level of service F?  Is that the21

term of art?22

MR. ALBERS:  Well, we don’t have23
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standards for level of service F because we1

flat out don’t recommend -2

CHAIRPERSON MILLER:  No, you said3

that his space is level of service F.  It’s4

off the charts.5

MR. ALBERS:  Yes, it’s off the6

charts.7

CHAIRPERSON MILLER:  I don’t know if8

this is hypothetical, but is it possible for9

his space to be like that if the parking10

garage was in compliance with the11

regulations?12

MR. ALBERS:  His space, without13

these two spaces Mr. Harnett’s space 11214

becomes much more - is a much higher level15

of service.  You know, it’s probably level16

of service B in that area.  It’s still kind17

of narrow.  He’s got this column right here,18

or not this column.  He’s got this wall and19

there’s a column here and this guy probably20

scoots over a little bit so it’s a little21

bit narrower.  So that doesn’t give it a22

level of service A which is a 9-foot wide23



156

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

stall if we just look purely at the stall1

width.  So, but the turning movement, the2

parking motion to get in initially, or3

without these two spaces here was very4

comfortable, high level of service, about5

level of service A, the parking maneuver.6

CHAIRPERSON MILLER:  Okay, and7

again, I don’t know if you’re the witness or8

not, but with respect to those two parking9

spaces do you have an opinion as to what the10

Zoning Administrator should have looked at11

before issuing the building permit allowing12

those two spaces?13

MR. ALBERS:  Yes.14

CHAIRPERSON MILLER:  Okay.15

MR. ALBERS:  I do have an opinion on16

that.  The Zoning Administrator should have17

looked at the depth of these stalls and18

these stalls and the drive aisle width here19

and here to find out if a space could have20

been fit within the balance of the distance. 21

And if you look at the regs, you can’t.  22

CHAIRPERSON MILLER:  Okay, so it23
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violates the regs as well as creating this1

low level of service?2

MR. ALBERS:  Yes.3

CHAIRPERSON MILLER:  Okay.4

MR. ALBERS:  Absolutely.5

CHAIRPERSON MILLER:  Thank you. 6

Okay.  Do you have some cross examination? 7

Okay.8

MR. TAYLOR:  Yes, Madam Chair, thank9

you.  Mr. Albers, what is your understanding10

of D.C. zoning law regarding required11

parking spaces versus non-required parking12

spaces?13

MR. ALBERS:  You know, I haven’t run14

into that.  I know periodically what we’ll15

do is if you have - if you have more spaces16

than required there may be some spaces that,17

like if you have a column encroachment that18

you can work with the local officials and19

say look, it’s an extra space, it’s not a20

perfect space, but it’s you know it’s a21

space that we’re willing to live with.  It’s22

above and beyond the parking requirements. 23
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So we will talk to them and have those kind1

of discussions.2

MR. TAYLOR:  And that’s a very3

proper thing to do in the industry?4

MR. ALBERS:  Yes.  Yes, it is.5

MR. TAYLOR:  Refresh me, please. 6

What aisle width did you assign to the7

AutoTurn program when you made these8

drawings?9

MR. ALBERS:  You don’t assign an10

aisle width.  What you do is you put in the11

properties of the vehicle itself and its12

steering angle and the size of vehicle and13

then you drive that.  And what it does is14

the AutoTurn, it takes standard vehicles and15

you know how sharp can you turn it.  You16

can’t turn it on say for example a 5-foot17

radius because that’s physically impossible18

to do.  So the turning program has limits in19

there as far as how you can drive and turn a20

vehicle.21

MR. TAYLOR:  So, but when you - you22

said that that was drawn to scale.23
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MR. ALBERS:  Yes.1

MR. TAYLOR:  So what is the width of2

the aisleway behind 112 that you - that3

wound up being assigned to the program?4

MR. ALBERS:  We use this, this5

diagram, as you see it and with these size6

vehicles right here.7

MR. TAYLOR:  Okay.  8

MR. ALBERS:  So these -9

MR. TAYLOR:  May I approach?  I’m10

not sure we’re making - I’m not sure we’re11

communicating here.12

MR. ALBERS:  Okay. 13

MR. TAYLOR:  Thank you.  On this14

program, what is the distance of the15

aisleway from here to the end of this16

parking space?17

MR. ALBERS:  It would be -18

CHAIRPERSON MILLER:  You need to get19

on the mic.20

MR. TAYLOR:  Would this 19 foot 721

inches be it?22

MR. ALBERS:  Let’s see.  Let’s see23
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if I can.  I’m not sure what scale this is,1

but thank you.  It would be very - it would2

be very close to that because - that’s3

right.  It would be very close to that.4

MR. TAYLOR:  19'7"?5

MR. ALBERS:  Yes.6

MR. TAYLOR:  How much different7

would these - or let me first ask, did you8

do a set of these drawings where this number9

would have been 20 feet?10

MR. ALBERS:  No.  We used exactly11

what is shown right here.12

MR. TAYLOR:  And do you have an13

expert opinion as to how differently this14

diagram would have looked if you had added15

somehow five inches of space right here?16

MR. ALBERS:  It wouldn’t have looked17

any different at all.  The five inches18

additional width here still would not have19

helped with this turning motion in and out20

of the garage.  And I want to add one other21

item is you know, the D.C. zoning regs talk22

about a 19-foot stall length.  There are no23
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vehicles out there that are built that are1

19-foot.  You know, the Chevy Suburban is 182

foot 4 inch.  That’s one of the biggest cars3

out there.  I think the Ford Excursion was4

maybe a few inches longer than that and5

they’ve discontinued that.  So it’s - the6

stall length is - of 19-foot is really -7

doesn’t make a difference.  And what you8

really look at is what’s the overall9

difference from a front bumper of a car to10

the front bumper of a car in that parking11

module.  So you take that total distance and12

that’s the real important number when you13

look at the overall picture, and not to get14

hung up on exactly, well, if I have a 19-15

foot stall, or if it’s an 18-foot stall or a16

20-foot drive aisle.  It’s the whole system17

that’s important.  18

MR. TAYLOR:  On your line here19

that’s marked 19 feet 7 inches, what are the20

starting and endpoints of that measurement?21

MR. ALBERS:  That is - that looks22

like that is from the center line of this23
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column to - that is some theoretical line I1

believe is what we have.  Okay, here’s what2

we did.  It’s coming back to me.  This 193

foot 7 is we’ve balanced this car centered4

between this drive aisle and this drive5

aisle and we tried to make it a balanced6

system.  That’s what we did.  So the typical7

vehicle projection of a Ford Expedition is8

about 17 foot 6 plus or minus a couple of9

inches.  Okay, so what we did was we said10

okay, we have that size vehicle there and11

we’re constrained here by this column that’s12

sticking out and we’re constrained also13

here, but what we tried to do was balance14

it, this car, and position it midway to give15

equal level of service between both.  That’s16

what we were trying to do.17

MR. TAYLOR:  And as I look at this,18

this line comes within a few inches of the19

back of this Ford Expedition here.20

MR. ALBERS:  Yes.21

MR. TAYLOR:  And it comes a few22

inches away from the front bumper of this23
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Ford Expedition here.  And if it had gone1

bumper to bumper it probably would have2

exceeded 20 feet.3

MR. ALBERS:  Yes.  Yes.4

MR. TAYLOR:  And I just want to make5

clear that if this had been 20 feet, the6

drawing would not have changed at all in any7

perceptible way.8

MR. ALBERS:  No.  It really would9

not have.10

CHAIRPERSON MILLER:  I just want to11

-12

MR. TAYLOR:  If I may.  I hadn’t13

memorized the rest of my questions.  That’s14

why I take notes.  First of all, could you15

explain a little bit more that 85 percent16

standard.  You’re saying that the - in17

effect you were using a parking lot full of18

Ford Expeditions in making your charts.19

MR. ALBERS:  Yes.20

MR. TAYLOR:  And that’s a 17 foot 621

inch.22

MR. ALBERS:  Plus or minus.23
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MR. TAYLOR:  And that means that 151

percent of the cars on American highways are2

longer than a Ford Expedition, or what - I’m3

just unclear as to what that means.4

MR. ALBERS:  The 15th percentile is5

- I want to get the exact quote because6

you’re asking.  I want to pull up the quote.7

MR. TAYLOR:  You’re an expert.  I8

appreciate that.  9

MR. ALBERS:  You’re asking a very10

specific question so I want to make sure I11

give you a very specific answer.  Okay. 12

Here’s what I want to read.  This is what’s13

based upon all our tables, that sort of14

thing.  We’ve selected the design vehicle as15

the 85th percentile vehicle in the range of16

the smallest which is the zero percentile,17

to the largest which is the 100th percentile. 18

The design vehicle among cars on the road19

was determined by evaluating all the cars20

registered in the United States in 1983 in a21

database purchased by such and such. 22

Although new cars at that time are already23
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downsized, there still remain relatively1

very large cars in the early ‘70s to have2

relatively large design vehicle.  So what3

we’re looking at, that is - I don’t think it4

is based upon the quantity of vehicles.  I5

think it’s on a size range.6

MR. TAYLOR:  According to that book,7

what is the largest car on the road?8

MR. ALBERS:  Let’s see.  Large cars. 9

They are using 18 foot 4 inch. 10

MR. TAYLOR:  Okay.  Now, in your11

expert opinion without - and I realize it’s12

not in this book, have you seen Mr.13

Harnett’s car?14

MR. ALBERS:  Yes, I have.  Yes.15

MR. TAYLOR:  Do you consider it to16

be an average sized car, larger than17

average, smaller than average?18

MR. ALBERS:  Larger than average.19

MR. TAYLOR:  Larger than average. 20

But it’s still two inches smaller than the21

model you’re using for this, correct?22

MR. ALBERS:  It’s a little smaller. 23
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Plus or minus.1

MR. TAYLOR:  And does that - do you2

know what the turning radius of his car is3

in comparison to the Ford Expedition?4

MR. ALBERS:  No, I do not.5

MR. TAYLOR:  Would that turning6

radius make a difference in the way the7

drawings get set up if the drawings were8

calibrated to the Mercedes I believe 630.9

MR. ALBERS:  Yes, it could make a10

difference.  Could be worse, could be11

better.12

MR. TAYLOR:  Okay, so for this13

specific situation with the specific14

vehicles that are present today, realizing15

that people change vehicles all the time,16

but that - the drawings you did are more17

theoretical and conceptual than pragmatic?18

MR. ALBERS:  Right.19

MR. TAYLOR:  Would that be fair?20

MR. ALBERS:  We tried to make a21

design case and assuming the worst - what we22

feel is the worst case because the23
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probability of having this whole area all of1

Ford Expeditions, that’s quite remote.2

MR. TAYLOR:  And you said that I3

believe, and correct me if I’m wrong, that4

in parking, in a pragmatic sense at least,5

everyone encroaches onto neighboring parking6

places, is that correct?7

MR. ALBERS:  When you’re - the8

parking maneuver, yes, you do encroach upon9

it, straighten out and then align yourself10

into the stall.  Yes.11

MR. TAYLOR:  And is one reason for12

that that rarely if ever does the parked car13

fill up the entire neighboring space.  So14

there’s room to encroach.15

MR. ALBERS:  Yes, that’s correct,16

there’s room.17

MR. TAYLOR:  So similarly in these18

drawings where the parking vehicle is19

encroaching, it is not necessarily hitting20

the other cars.21

MR. ALBERS:  I’m not sure if I22

followed you on that one.23
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MR. TAYLOR:  There are diagrams that1

you have in which the parking vehicle2

encroaches, is that - am I misunderstanding3

the drawing?4

MR. ALBERS:  Okay, like right here. 5

At this location on the entry maneuver, what6

we wanted to show was you know making a7

turning maneuver with AutoTurn that you8

encroach and quite possibly could hit this9

car right here.10

MR. TAYLOR:  But not necessarily.11

MR. ALBERS:  If I missed it, then12

I’ve got issues with this wall here.13

MR. TAYLOR:  Did you - for both the14

I’m going to say ingress and egress, and15

those may be wrong terms of art, for each of16

those you used one parking maneuver for17

these diagrams.  Are there other reasonable18

parking maneuvers out there other than the19

one per ingress, one per egress that you20

used?21

MR. ALBERS:  No.  Actually this is -22

this shows multiple back-forth motions. 23
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That was the point of this diagram was to1

say, all right we’re making the turn, we’re2

going to come in and we can’t make the turn3

in one nice sweeping clean motion.  All4

right.  So what happened is we had to stop,5

we had to back up, try to align, we pulled6

forward, but we still weren’t able to make7

that maneuver into the stall so we had to8

back up again.  So it was a series of back9

and forth motions to get into the stall.  So10

no, these are not just a single motion.11

MR. TAYLOR:  Okay.  And yes, I12

understand.  I did not communicate the13

question well.14

MR. ALBERS:  Oh, okay.15

MR. TAYLOR:  So let me try again.  16

MR. ALBERS:  All right.17

MR. TAYLOR:  On the egress diagram,18

the one on your left.19

MR. ALBERS:  Yes.20

MR. TAYLOR:  You had the driver21

turning the back of the car to his right22

side in backing out, is that correct?23
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MR. ALBERS:  Yes.  Yes.1

MR. TAYLOR:  Would it have - the2

diagram have looked any different if the3

driver would have backed out to the left?4

MR. ALBERS:  Yes, it would have.  It5

would have looked very similar to this.6

MR. TAYLOR:  Okay.7

MR. ALBERS:  And the reason I didn’t8

do that was because it’s much more9

dangerous.  This is quite a serpentine10

movement to come backing around and then11

pull out and go like that.  That’s more12

dangerous.13

MR. TAYLOR:  How different would the14

diagram have looked if the car would have15

been turned the other direction when doing16

the moving into and out of the parking17

space?18

MR. ALBERS:  You mean if I backed19

into the stall?20

MR. TAYLOR:  Yes.21

MR. ALBERS:  It would be similar,22

but not exact and you’d really have to run23
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the AutoTurn to show you that just because1

of the way steering angles work.2

MR. TAYLOR:  As a rule of thumb,3

which way, forward or backward, for the4

orientation of that vehicle would have made5

for the simpler entrance and egress from the6

parking space?7

MR. ALBERS:  In the initial8

condition or in this condition -9

MR. TAYLOR:  In current condition.10

MR. ALBERS:  In current condition. 11

Forward to pull in and then back out, if it12

were possible, to do that.  That is the13

safest way to go.  But what’s difficult is14

the ability to be able to make that maneuver15

to get out.  That’s what we’re saying is -16

MR. TAYLOR:  I’m sorry, I think I’m17

again not communicating well.  For example,18

this car that is coming through the garage19

comes around here to park.  These are the20

front wheels.  If the car was backing21

through here into that direction -22

MR. ALBERS:  That would be a very23
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difficult maneuver and would not recommend1

that.2

MR. TAYLOR:  Would it be - okay. 3

When you say difficult maneuver, are you4

saying physically difficult to fit the5

space, or is it technically difficult for6

the driver?7

MR. ALBERS:  Both.  In this case,8

both.9

MR. TAYLOR:  And would the AutoTrack10

diagram - excuse me, AutoTurn?11

MR. ALBERS:  AutoTurn.12

MR. TAYLOR:  Excuse me, AutoTurn13

diagram be as blackened up - okay.14

MR. ALBERS:  You would have - if you15

backed into the stall you would have similar16

back and forth motions to try to get17

aligned, again because of the narrow drive18

aisle width and other obstructions that you19

have right along there.20

MR. TAYLOR:  And now you keep21

pointing to this column when you’re talking22

about the drive aisle width.  23
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MR. ALBERS:  Okay.1

MR. TAYLOR:  Is that -2

MR. ALBERS:  Well, this column3

really doesn’t affect things too much as you4

can see.  What happens is this comes into5

play and these vehicles here come into play. 6

7

MR. TAYLOR:  Okay.  My final line of8

questioning, prior to these two spaces being9

designated as parking spaces, you are going10

through the assumption that Mr. Harnett came11

in through here and essentially drove12

through this space and straight in, is that13

correct?14

MR. ALBERS:  Yes, that’s correct.15

MR. TAYLOR:  And you’re probably not16

an - well, I should ask.  Are you an expert17

in pedestrian safety?18

MR. ALBERS:  No, I am not.19

MR. TAYLOR:  Okay, I won’t ask a20

question on that then.  If hypothetically21

this was all striped off, marked no parking,22

pedestrian walkway only, and as certain23
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filings have suggested there were barriers1

marking all this space off, and the space is2

the same size as it is now, would the3

diagram be the same in running through4

AutoTurn?5

MR. ALBERS:  Yes, if you had6

physical barriers like bumper walls or a7

jersey barricade or pipe ballards at the8

front line of our design vehicle right here,9

then it would look the same.10

MR. TAYLOR:  So in what you’re11

saying is then if this was to be designated12

a pedestrian walkway and there were the13

barriers preventing car encroachment into14

the pedestrian walkway, we haven’t solved15

anything as far as this parking place?16

MR. ALBERS:  That’s correct.  That’s17

correct.18

MR. TAYLOR:  I have no further19

questions.20

CHAIRPERSON MILLER:  Thank you.  I21

just want to ask a question before I turn to22

the intervener.  Just based on your23
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testimony, what I read from it is that you1

believe it was an error to authorize the2

creation of those two parking spaces because3

it created the problem for Mr. Harnett,4

correct?5

MR. ALBERS:  - not in compliance6

with the Zoning Code.7

CHAIRPERSON MILLER:  Which part of8

the Zoning Code?9

MR. ALBERS:  Chapter -10

VICE CHAIRPERSON ETHERLY:  Mr.11

Albers, if you could make sure your12

microphone is on?  Thank you, sir.13

MR. TAYLOR:  Sorry.  I turned that14

off after I finished with it.15

MR. ALBERS:  Okay, here we go.  Do16

you want chapter, verse?  I’d have to look17

up the actual code itself.18

CHAIRPERSON MILLER:  Well, for19

instance, you said, you know first I thought20

I heard you say the 20 feet drive aisle, but21

they were - it sounds like before the22

creation of the parking spaces that that 20-23
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foot, or that less than 20-foot drive aisle1

existed anyway.  So they were already in2

violation of that perhaps.  But what about3

the new spaces triggered some other4

violation?5

MR. ALBERS:  Well, without these6

cars, you know the 20-foot drive aisle7

really wasn’t a 20-foot drive aisle.  It was8

you know like it was a drive aisle from here9

to here is what Mr. Harnett had room to10

maneuver in.  So it was a very big drive11

aisle.12

CHAIRPERSON MILLER:  I mean I see13

that, I see the problem that you’re pointing14

out that was created by the parking spaces. 15

I just - we have to tie it to the error that16

the Zoning Administrator made and so I guess17

my question is, because I don’t think this18

is all - sometimes it gets fleshed out in19

the hearings.  For instance, was it that20

there should have been plans submitted and21

those plans would have shown something that22

the Zoning Administrator would have seen and23
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therefore not authorized those parking1

spaces, or something to that effect.2

MR. ALBERS:  Well, normally when we3

design a facility we will show the stall4

depth and the drive aisle width on a drawing5

to fully dimension it.  And so the people6

that review the drawings, the zoning folks7

can readily see what those dimensions are. 8

So that may not have been done.  I don’t9

know that.10

CHAIRPERSON MILLER:  Okay, so if11

that were done, if that - say that standard12

policy which we’ll ask the Zoning13

Administrator when we get to his case you14

know, if that’s done, what would they have15

seen and therefore on what grounds would16

they have disapproved those two spaces at17

least?18

MR. ALBERS:  Well, what I would19

envision is that you would have had a20

dimension from here to the rear of the car21

of 19 foot per your zoning ordinance, you22

would have had a 19-foot dimension for this23
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car, you would have had a 19-foot dimension1

for this car.  Then for the drive aisles you2

would have had the balance of the dimensions3

left over and that would have been, you4

know, 17 foot whatever the math is when you5

do that math and that is significantly less6

and obviously less than what’s required by7

the code of the 20, 20 foot.  So8

theoretically then the zoning folks would9

have looked at that and said wait, that10

doesn’t comply and raised their hand.11

CHAIRPERSON MILLER:  Is there some12

requirement that affects like turning13

radiuses or something?14

MR. ALBERS:  No.  The zoning codes15

really, and it’s not just D.C.’s, they just16

don’t get that specific.  They identify a17

few basic guidelines and that’s it.  They18

just don’t get into that much detail.19

CHAIRPERSON MILLER:  Okay and my20

last question is it looks like a lot of the21

problem is caused by the appellant’s parking22

spot being located next to a wall.  23
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MR. ALBERS:  Well, not just - not1

the wall, but this column and this car and2

this storage area right here.  So it’s a3

combination of all of those things.4

CHAIRPERSON MILLER:  And is there5

something, some requirement for the Zoning6

Administrator to consider those aspects when7

approving parking spaces?8

MR. ALBERS:  No.  No.  And that’s9

what I was saying earlier about the stall10

width, you know how you got clear right from11

this wall here to this column is 18 foot 212

inch.  Well, 18 foot 2 divided by 2 is two 913

foot 1 stalls.  Okay, so in the eyes of the14

Zoning Administrator we’re good because the15

Zoning Code requires 9 foot.  In reality16

when you’re looking at the turns, because of17

the effect of the column, short span column18

here and this wall here, the actual turning19

motion into the stall is not like it’s a 9-20

foot wide stall, it’s like it’s an 8 foot 121

inch wide stall when you really think of the22

turning maneuver.  But the zoning folks23
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don’t get into that stuff.1

CHAIRPERSON MILLER:  Okay.  So what2

you’re saying then is what they do get into3

is the measurements of the dimensions of the4

drive aisle and the parking spaces and that5

they have to come to a certain measurement,6

and if they don’t then that should trigger a7

disallowance of parking spaces?8

MR. ALBERS:  Yes.9

CHAIRPERSON MILLER:  Okay.10

MR. ALBERS:  Yes.11

CHAIRPERSON MILLER:  Thank you. 12

Okay.13

MS. VAIAS:  Does the zoning14

ordinance require pedestrian walkways in15

private garages?16

MR. ALBERS:  I’d have to look it up. 17

That’s a very specific question that I -18

without reading the code.19

MS. VAIAS:  But you I guess stated20

earlier that you had designed parking21

garages in the district and were an expert22

in zoning of the district.  I mean, have you23
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ever designed - I mean, does this garage1

have specific pedestrian walkways in it? 2

Would it be common for a garage of this size3

to have separately designated pedestrian4

walkways?5

MR. ALBERS:  No, not necessarily,6

because this is a very small garage.7

MS. VAIAS:  Thank you.  8

CHAIRPERSON MILLER:  I think I9

already asked if the ANC was here and10

they’re not here, is that correct?  Okay.  I11

guess we’re finished - oh, do you have12

rebuttal?13

MR. JOHNSON:  I have a couple of14

questions just to clear up a couple of15

things.  Mr. Albers, as I understand it16

you’ve worked on hundreds and hundreds of17

parking garages?18

MR. ALBERS:  That’s correct.19

MR. JOHNSON:  And did you also - did20

I hear you correctly that you’ve never been21

involved in a situation where an owner or22

anyone else has applied to add parking23
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spaces years later to what was approved1

originally?2

MR. ALBERS:  No, that has happened. 3

Like re-striping, tried to gain cars in4

parking garages.  That doesn’t happen much5

recently, but there was a period of time 156

years ago where re-striping to gain cars and7

downsizing did happen.8

MR. JOHNSON:  And have you ever been9

involved in presenting plans for - parking10

plans to obtain a building permit?11

MR. ALBERS:  Yes.12

MR. JOHNSON:  And have you been13

involved in situations where parking spaces14

on those plans have been marked as either15

required or non-required?16

MR. ALBERS:  Yes.17

MR. JOHNSON:  And has that been done18

at the outset?19

MR. ALBERS:  In the design phase. 20

Before construction.21

MR. JOHNSON:  Have you ever seen22

that done after construction?23
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MR. ALBERS:  No.1

MR. JOHNSON:  And is the - when2

those are done in the design phase and it’s3

part of the application, is that so the4

Zoning Administrator knows that certain5

spaces are being designated as required and6

others are being designated as non-required?7

MR. ALBERS:  Yes.8

MR. JOHNSON:  And so the Zoning9

Administrator would know that for certain10

spaces they may not deliberately at the11

outset meet the Zoning Regulations?12

MR. ALBERS:  Right.  We will try to13

do that.14

MR. JOHNSON:  And is that so a15

prospective purchaser would know at the16

outset that certain spaces may not meet the17

requirements?18

MR. ALBERS:  Exactly.19

MR. JOHNSON:  Those are all the20

questions I have.21

CHAIRPERSON MILLER:  Okay.  It’s now22

almost 5:30 and we’ve been here for about23
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three and a half hours so I think we should1

take a break pretty soon, but before we do2

that maybe we can assess people’s time3

constraints, whether we want to try to4

finish today or not.  I think this board is5

willing to stay a bit longer, but maybe we6

can get an idea of how much longer each of7

the parties are going to be.8

MR. TAYLOR:  Our only constraint9

from the government’s side is the Zoning10

Administrator has a post 7 o’clock11

appointment.12

CHAIRPERSON MILLER:  Okay.  Do13

others want to weigh in on this?14

MS. VAIAS:  No, I believe we can15

stay until that time.  If we can get the16

appellant’s case completed that would17

probably be our preference.18

CHAIRPERSON MILLER:  I missed the19

end of it.20

MS. VAIAS:  If the appellants have21

one more witness I believe, it would seem we22

should go ahead and try to accommodate that23
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today since everyone is here.  We’d be1

willing to do that.2

CHAIRPERSON MILLER:  Do you have - I3

mean, I guess we’re right now considering4

going as late as 7:00.  It’s almost 5:305

now.6

VICE CHAIRPERSON ETHERLY:  I mean,7

just - 8

CHAIRPERSON MILLER:  We didn’t hear9

from the appellants yet.10

VICE CHAIRPERSON ETHERLY:  Right. 11

And I’ll just indicate it’s perhaps an12

unusual step.  The chair is being kind and13

considerate of the fact that we have one14

board member who is two weeks away from15

having a first little one and so I’m in a16

realm of not so safe harbor here, so that’s17

kind of the one constraint and I’m trying to18

hang in as long as conceivably as possible19

because my departure would impact our quorum20

issues.  So I am hopeful that I can stay as21

long as we need to up to around about 7:0022

or so to get us through as much of the case23
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as possible, but I appreciate the chair’s1

consideration as a little bit of a gesture -2

MR. TAYLOR:  The government offers3

its congratulations and expresses that it is4

willing to break off the hearing earlier if5

that would be convenient.  I notice that Ms.6

-7

VICE CHAIRPERSON ETHERLY:  Thank8

you, but not necessary.9

MR. TAYLOR:  Ms. Vaias had indicated10

a natural break might be the end of the11

appellant’s case.  Wherever you think that a12

good break would be, the government is fine13

with that.14

CHAIRPERSON MILLER:  Okay, I just15

wanted to make sure.  I didn’t hear from the16

appellant yet whether they want to try to go17

up till 7:00 or not.  Or a logical break. 18

We certainly want to finish the appellant’s19

case if you do, and then we can reassess20

again whether there’s a chance of finishing21

today or whether we’re going to have to22

continue anyway.23
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MR. JOHNSON:  I think that’s fine. 1

I don’t know, I mean there’s been a lot of2

cross examination which is fine, and that3

suggests to me that we may not be able to4

finish the appellant’s case, I don’t know. 5

I mean, we have one more witness who will6

testify and then there obviously will be7

cross, so I would say whatever everyone8

thinks is a logical convenient stopping9

point is fine with us and I’m happy to try10

to get finished with our case tonight.  But11

we have a rebuttal case anyway, so.12

CHAIRPERSON MILLER:  All right.  So13

what we’re going to do is - we want to take14

a break right now for five or ten minutes15

and then come back and go on with16

appellant’s case and see if we can finish17

that, and see where we are at that point,18

whether it makes sense to just stop at that19

point or go further.  Okay.20

(Whereupon, the foregoing matter21

went off the record at 5:22 p.m. and went22

back on the record at 5:40 p.m.)23
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CHAIRPERSON MILLER:  Okay, we’re1

back on the record and I believe that the2

appellant has another witness at this point.3

MR. JOHNSON:  Thank you, Madam4

Chair.  I call as our next witness Ellen5

McCarthy who will be an expert in land use6

and zoning.7

MS. MCCARTHY:  Can we agree that I’m8

an expert witness?9

VICE CHAIRPERSON ETHERLY:  We’re10

going to have to see some credentials.11

CHAIRPERSON MILLER:  Do we have any12

objections by any of the parties?  This13

board is familiar with Ms. McCarthy’s14

qualifications.15

MS. VAIAS:  We have no objection.16

MR. TAYLOR:  No objection, Madam17

Chair.18

CHAIRPERSON MILLER:  Okay, then this19

board concurs with Ms. McCarthy’s20

qualifications as an expert in land use and21

planning and the Zoning Regulations.  Okay.22

MR. JOHNSON:  If I might hand up, as23
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I did before, a summary.  1

MS. MCCARTHY:  Thank you, Madam2

Chair.  So I will skip most of the -3

MR. TAYLOR:  Madam Chair, if I may,4

could we at least get the summary before we5

skip over it and go further?6

MS. MCCARTHY:  Well, I was going to7

say -8

CHAIRPERSON MILLER:  I’m not sure9

what - you need to look at the summary?  I10

mean, it’s kind of like a benefit to you.11

MS. MCCARTHY:  Right.12

CHAIRPERSON MILLER:  I don’t think13

we need to look at it first.14

MS. MCCARTHY:  All I was going to15

say was that I was skipping over - is the16

mic working okay?  Okay.  That I was17

skipping over the part that talks about my18

qualifications, although I did just want to19

mention that in addition to planning and20

zoning I spent 12 years as a transportation21

planner in the early part of my career, so I22

have some familiarity with parking and23
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traffic issues as well.  I’m here today - 1

CHAIRPERSON MILLER:  Let me just -2

okay.  I just want to clarify though, you’re3

not asking to be -4

MS. MCCARTHY:  But I’m not asking to5

speak as an expert.6

CHAIRPERSON MILLER:  - expert on7

that.  Okay.  But we know that you have some8

familiarity with it.9

MS. MCCARTHY:  I have some10

familiarity with it.  I’m here today to11

testify about the creation of parking spaces12

in the Washington Harbor condominium complex13

more than 20 years after it was built which14

spaces I believe do not meet the15

requirements of the D.C. Zoning Regulations. 16

In the course of my analysis of this case17

I’ve not only reviewed the measurements made18

by Mr. Harnett and the report of the traffic19

and parking consultant, I personally20

inspected the site and all of the illegally21

created parking spaces.  It is my opinion22

that the spaces do not meet the requirements23
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of Chapter 21 of the Zoning Regulations1

which govern parking lot dimensions and2

design.  3

As is clear from the testimony of4

the parking consultant, the creation of5

spaces 2 and 3 as you’ve seen from Exhibit 46

of our pre-hearing statement makes the width7

of the drive aisle behind space 112 so8

narrow it no longer meets the required 20-9

foot width specified in Section 2117.5 and10

2117.6.  And I think you’ve also seen that11

the exceptions, it says except as provided12

in 2115.9 through 18.  Those all have to13

deal with completely extraneous situations. 14

So basically we’re saying in this case the15

Zoning Regulations do require a 19-foot - I16

mean, sorry, a 20-foot drive aisle.17

It is clear that the 20-foot width18

is required here and that with the addition19

of the two spaces such width is not20

provided.  Depending on where the cars are21

parked in spaces 2 and 3, there can be less22

than 17 feet as Mr. Harnett indicated.  In23
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no case is there 20 feet or more, and when1

the cars are parked to maximize the distance2

between spaces 112 and 2 and 3, then the3

cars in 2 and 3 encroach in the drive aisle4

width and the opposite side.  I have5

included the above language from 2217.6 as6

well that has to do with compact spaces7

since WHCA had previously attempted to8

intimate that the problem is caused by the9

length of Mr. Harnett’s car.  Please note,10

even if his space 112 were a compact car, a11

clear aisle width of 20 feet would still be12

required under the Zoning Regulations.  This13

is a width that the Zoning Commission14

previously determined was necessary in order15

to provide parking spaces which meet basic16

standards of utility.  It’s a standard that17

the District Department of Transportation18

and the Zoning Administrator must use when19

determining if the parking proposed in a20

legitimate building permit application meets21

the regulations.  I should - and you’ve22

heard from our parking expert that that 2023
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feet is not even a generous amount compared1

to standards in other cities as well.2

Now, I should note here that the3

interveners argue that the new spaces are4

not required spaces and therefore shouldn’t5

have to be bound by the 20 foot rule.  Now,6

maybe that would be true if they were in7

some remote section of the garage where they8

were created and they didn’t relate to any9

other parking space that was in that10

original parking plan, they only related to11

each other.  Then perhaps you could argue12

that because they were not required spaces13

and they were opposite each other you would14

not have to have a full 20 feet between15

them.  But that is not the case here.  We16

are talking about spaces that were17

originally identified as required spaces and18

even if spaces 2 and 3 are deemed non-19

required, they have affected the drive aisle20

that affects previously required spaces. 21

Therefore, regardless of whether it’s a22

problem for spaces 2 and 3, it is a problem23
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for 112 and other spaces that were1

previously deemed required spaces.2

In addition, we have - the appellant3

has pointed out that Section 2115.5 requires4

that all parking spaces shall have a minimum5

vertical clearance of 6 feet 6 inches, and6

you’ve seen from Mr. Harnett’s testimony and7

some of the pictures that the vertical -8

because of the slanted columns over space 5,9

that does not have a full 6'6" vertical10

clearance the width of the space.  And in11

addition to that we’ve pointed out that both12

spaces 4 and 5 have what appear to be13

utility lines over the space, not14

necessarily within the 6 foot 6 inch15

requirement, but certainly in a position16

where a bumped up van, a truck, a small17

truck that’s trying to park there could18

interfere with the safety of the building by19

hitting the utility pipes that are up above. 20

But that is not strictly speaking a zoning21

issue, so I’m not going to deal with that22

potentially dangerous situation as part of23
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this.1

In addition, not only do the2

retroactively created parking spaces 2 and 33

fail to meet the drive aisle width4

requirement for required spaces, they fail5

to comply with Section 2117.7 of the zoning6

regs which clearly states that it applies to7

all parking spaces.  And it says that, I’ll8

just skip to the relevant parts, “Private9

walkways and driveways shall be protected10

from vehicular encroachment from all parking11

spaces by wheel bumper guards, curbs,12

guardrails or screening between the property13

line and the perimeter of the parking area,14

and the parking shall be designed so that no15

vehicle or any part thereof shall project16

over any lot line or building line.”  Where17

you have vehicles like Mr. Harnett’s that18

have a wall there to anchor them you don’t19

need and therefore the garage doesn’t have20

the wheel bumpers, but in a space where21

you’ve created spaces - or in a case where22

you’ve created spaces just in the middle of23
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the garage, to not have anything which1

tethers them, especially you may have noted2

this is a fairly dangerous situation that3

could occur with parking space 113 where if4

that parking space backs out at the same5

time people are pulling - it’s a blind6

parking space because there’s a wall beside7

it.  There’s no way if a car backs out there8

that it could see parking spaces pulling9

into 2 and 3 if they go beyond the space of10

the wall.11

In this case, that avenue, driveway,12

the private walkways and driveways are not13

protected from vehicular encroachment by any14

type of mechanism.  In fact, as you’ve15

heard, the initial private walkway was16

obliterated by the addition of parking17

spaces 2 and 3.  While striping and signage18

naming that area as a walkway was removed,19

the area still functions as the only20

practical private walkway for the cars in21

that whole corner of the garage for spaces22

101 through 113 and yet there’s no23
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protection from vehicular encroachment as is1

required by 2117.7.  In fact, the addition2

of spaces 2 and 3 and the lack of wheel3

guards - oh, I’m sorry, I’ve already dealt4

with that, the dangerous situation with5

regard to space 113.6

Past experience indicates that WHCA7

may argue that the regulations that Mr.8

Harnett alleges violations of apply only to9

required parking spaces, but that argument10

is specious for a variety of reasons. 11

First, there was no delineation in any12

building permit document of which spaces13

were deemed required and which were not. 14

It’s bad enough that WHCA went ahead with15

work without a building permit, but they16

cannot arbitrarily declare 20 years after17

the initial parking scheme was approved and18

spaces purchased in good faith that some19

parking spaces are more equal, or at least20

more required than others.  If no parking21

spaces were delineated as not being22

required, then how can purchasers feel safe23
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in the purchase of a parking space in any1

condominium building knowing that their2

access to their parking space might later be3

altered by a simple declaration by a handful4

of people that indeed, well that space might5

have looked like a required space, but6

actually it wasn’t a required space.  As you7

can see from Section 2100.2 of the Zoning8

Regulations below in my testimony, the9

original building permit could not have been10

approved without, quote, “a parking plan11

showing the location, dimensions and grades12

of all parking spaces and approaches thereto13

in accordance with the provisions of this14

chapter.”  That is, when Washington Harbor15

would have had to indicate to the Zoning16

Administrator that not all spaces would meet17

the regulations, that’s when they would have18

had to declare that, when they brought in19

the parking plan to the Zoning Administrator20

for the initial granting of the initial21

building permit because that’s the only way22

the Zoning Administrator could have23
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determined all right, are there sufficient1

numbers of required spaces that meet the2

requirements of the Zoning Regulations that3

therefore the parking garage is still in4

compliance.  So first of all, there should5

have been a parking plan, and if any spaces6

were not required it should have been7

indicated then.8

Section 2100 goes further and9

indicates that the certificate of occupancy10

of the building could not have been issued11

unless, quote, “the required parking spaces”12

- I’m sorry.  Shall I repeat that sentence? 13

Okay.  Section 2100.3 goes further and14

indicates that the certificate of occupancy15

of the building could not have been issued,16

quote, “unless the required spaces have been17

provided in accordance with the parking plan18

provided for in the approved building19

permit.”  You see those provisions of the20

Zoning Regulations before you in my21

testimony on Page 5.  The last item there22

among those regulations, Section 2117.1 then23
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guarantees that the parking will be1

maintained as approved, quote, “so long as2

the structure that the parking spaces are3

designed to serve exists.”  4

Now, is there a regulation in the5

Zoning Regulations that specifically says6

all parking spaces must remain exactly like7

they are and you can’t arbitrarily determine8

later that some spaces are required and some9

aren’t?  No, but think about the Zoning10

Regulations.  There are regulations with11

regard to parking in there that say if your12

requirements change because the intensity of13

the use changed after you did your parking14

spaces what should be done.  There are15

provisions that if you want to reduce the16

number of parking spaces you have to come17

back to the board to get that done.  There18

are provisions that say that you have to -19

that if the Zoning Regulations change the20

number of parking spaces required and the21

existing number of parking spaces now22

provided is more than the minimum number of23
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parking spaces now required by this chapter,1

the number of parking spaces cannot be2

reduced below the minimum number of parking3

spaces required by this chapter.  So there4

are all of these provisions in the zoning5

regs which are there, I would argue, to6

provide some guarantee and some certainty to7

people who are in the kind of position that8

Mr. Harnett was in, that his access would9

not be cut off arbitrarily by parking spaces10

that don’t meet the requirements when he had11

no way of knowing that his parking space12

would not be considered a required space and13

therefore could have a drive aisle less than14

20 feet inserted behind it.15

And Section 2117.3 also reinforces16

the permanent nature of these kinds of17

regulations when it states specifically18

requiring that all the spaces must be19

striped and lined, and that, quote,20

“Striping must be maintained for as long as21

the parking spaces requiring this are in22

existence.”  Clearly the zoning regs23
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prohibit the kind of bait and switch of1

parking spaces that took place here.  The2

regulations provide that in the event the3

building wishes to reduce the required4

parking originally provided it must show why5

such spaces are no longer needed, and again6

as I’ve pointed out, the intensity of use7

and - the Zoning Regulations never provided8

that one only had to meet the requirements9

at one point in time and then things could10

be changed without seeking additional11

relief.  That is what the WHCA seems to have12

attempted in this case, and that’s why the13

Zoning Administrator’s determination that14

the WHCA acted in accordance with the Zoning15

Regulations must not be upheld.16

Finally, we should note that Section17

2116.9 which reinforces the importance18

accorded by the Zoning Regulations to having19

access maintained to approved parking20

spaces.  It points out that the board over21

and above the compliance issues, the board22

may impose conditions on any accessory or23
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non-accessory parking spaces as to1

screening, setbacks, fences, locations of2

entrances and exits, and others.  The3

importance of this provision is twofold. 4

First, it gives the board, you, additional5

discretion to go beyond the Zoning6

Administrator’s purview and impose7

conditions on all parking spaces regarding8

setbacks, et cetera.  Second, it9

specifically mentions the board’s ability to10

impose conditions to assure the continued11

provision and maintenance of the spaces. 12

It’s clear the board has the authority and13

the mandate to protect access to parking14

spaces under the Zoning Regulations and it15

would appear to be important that the board16

send a message that parking spaces or access17

to them may not be taken away once a18

building permit and its accompanying parking19

plan are approved.20

Now, we didn’t get the notebook that21

had been submitted by DCRA until today, but22

I took some time to look at it during the23
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break and I began to understand why Mr.1

Crews, who’s generally so precise, could2

have made the determination that he made3

because the plan which they provide that was4

provided to Mr. Crews upon which basis he5

made his determination is not a fully6

dimensioned plan.  It lists selective7

dimensions, and it seems to intimate for8

example that the parking spaces 2 and 3 are9

only - if you look at Exhibit DCRA 002 in10

the booklet from DCRA, you look at parking11

spaces 2 and 3 and the only dimension that12

shows you a length for them is a dimension13

that says 12 feet.  But I notice in the14

photos that DCRA provided us, if you go to15

number 20, measurement number 9, space P216

length, it is listed as being almost 16 feet17

long, not 12 feet long.  So I began to18

realize things aren’t adding up here when I19

look at these dimensions, and I went back to20

the calculations that our parking expert did21

when he measured the entire garage and22

you’ll recall came to the conclusion that23
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the zoning requirements would have required1

a 97-foot width of that building, but the2

building is only 92 feet 8 inches wide. 3

Therefore, it’s 4 feet 4 inches short, and4

that means that each drive aisle is really5

20 feet minus the 2 feet 2 inches that is6

explained by that 4 foot 4 inch shortage. 7

So each drive aisle is only 17 feet 108

inches long if - at which Mr. Crews could9

have seen, had he been given a fully10

dimensioned set of plans, which he was not. 11

And I think that therefore makes it pretty12

easy to understand why this decision might13

have been made.  14

So in short, in the absence of15

parking spaces being indicated to be non-16

required, a purchaser of a space has a right17

to expect that the regulations will protect18

the size of and access to the parking space19

he buys.  There is nothing in the regs to20

indicate that the provider of the parking21

spaces is free to change its mind as to what22

is required and alter dimensions after the23
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fact.  And I would just direct your1

attention lastly to Section 2101.2 of the2

regulations when it deals with required and3

non-required spaces, and it says nothing4

contained in this section shall be construed5

to prohibit the establishment of accessory6

parking spaces in an amount which exceeds7

that required by Section 2101 which is what8

the applicant is arguing, provided that each9

case complies with all other applicable10

provisions of this chapter and Chapter 23. 11

I urge you based on the evidence to grant12

this appeal because it seems to me that it’s13

clear that this determination is not14

consistent with the Zoning Regulations. 15

Thank you.16

CHAIRPERSON MILLER:  Thank you.  You17

covered a lot of territory and I just want18

to ask a couple of questions in areas that19

I’m less familiar with.  2116.9 which talks20

about the board imposing conditions on21

parking spaces, we have seen that, or I have22

seen that only in the context of cases that23



207

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

are before us, special exceptions or1

variances in which we will grant that relief2

subject to certain conditions.  I haven’t3

seen it in an abstract or in an appeal where4

we’ve just imposed conditions, and I’m5

wondering if you know of any precedent for6

that.7

MS. MCCARTHY:  Well, typically you8

wouldn’t even see parking plans in the -9

unless somebody is applying for a variance10

or special exception, so it wouldn’t be11

surprising that you had only seen it in that12

instance before.  But I couldn’t find any13

reason in the regs why the board having been14

given this power, why it couldn’t in appeals15

as well impose additional conditions,16

particularly when you see you know, had this17

come before you as an appeal because they18

had come in and said well you know what, we19

can’t provide a 20-foot wide drive aisle20

behind these spaces, but we want to seek the21

board’s relief.  You would have looked at22

the parking simulation and you would have23
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said the same thing.  Oh, you know, not only1

will we not grant relief from the 20 feet,2

it looks like we probably ought to require3

some additional feet because the presence of4

the columns and that wall there mean either5

you can’t put a parking space there, or6

you’re going to have to make additional7

provisions in order to for somebody to be8

able to access that space.9

CHAIRPERSON MILLER:  Okay.  I guess10

that’s somewhat consistent in appeals where11

sometimes we stand in the shoes of the12

Zoning Administrator or we can.  But my13

other question is this was a matter of right14

parking garage I assume in building.  What15

is the process, if you know, of making16

changes to their parking plan?  For17

instance, I think you talked about regs that18

call for situations where they were reduced,19

where you could reduce the parking if such20

and such.  Here we have a situation where21

they want to increase the parking.  What is22

the process for that?  Do you know?23
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MS. MCCARTHY:  If you are - if the1

property owner is asking to make changes2

that would require relief from the3

regulations, they would go to the Board of4

Zoning Adjustment and ask for that relief.5

CHAIRPERSON MILLER:  I mean, so are6

you saying that the Zoning Administrator7

couldn’t issue another building permit,8

that’s an error, that it should have come to9

the BZA?10

MS. MCCARTHY:  If somebody is making11

a change which is within matter of right,12

like the example that Mr. Albers was13

providing where when people started buying14

more compact cars and the width of - the15

width that needed to be provided, there were16

some parking lots that re-striped based on17

that.  But if it’s in accordance with the18

zoning regs they don’t have to come back. 19

If it’s not, they do have to come to you.20

CHAIRPERSON MILLER:  Okay.  So21

basically, and we’ll hear from the Zoning22

Administrator, but it sounds like he issued23
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the building permit because he thought1

everything was allowed as a matter of right. 2

And the appeal says no, all these things3

were in violation of the regulations and it4

shouldn’t have been issued as a matter of5

right.6

MS. MCCARTHY:  Right, precisely. 7

You know, our opinion is that had they8

provided the dimension plans and the Zoning9

Administrator had seen that, oh, these10

previously required spaces were going to be11

affected, they would have been required by12

the Zoning Administrator to go to BZA and13

seek relief from the provision that required14

20-foot drive aisle widths. 15

CHAIRPERSON MILLER:  Right, because16

they wouldn’t have been in compliance with17

the regulations.18

MS. MCCARTHY:  Right.19

CHAIRPERSON MILLER:  Okay, got it. 20

Okay.  Any other questions from board21

members?22

MR. MANN:  I have a couple of23
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questions.  I’ll start with your discussion1

of 2117.7.  I have kind of a general2

question and then a more specific one.  When3

I read 2117.7, just on its own I envision4

that it’s actually addressing some sort of5

surface parking lot and not something that’s6

in a garage.  And there are a lot of7

portions in 2117 where it seems to me that8

it applies, that it seems to imply that it9

has to do more with a surface parking lot10

rather than a garage.  How do we know that11

this does apply to a garage?12

MS. MCCARTHY:  Well, I think the13

only thing that makes it seem like it14

applies to a surface parking lot is where it15

talks about the screening between the16

property line and the perimeter of the17

parking area -18

MR. MANN:  Right.19

MS. MCCARTHY:  - which would be20

required for surface parking lots.21

MR. MANN:  Right.22

MS. MCCARTHY:  I don’t see - if you23
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were to take that out, I don’t see anything1

else in the regulation that would2

specifically say it only applies to a3

surface parking lot.4

MR. MANN:  Okay.  Well, I think you5

hit on the part that made me think that it6

did apply.7

MS. MCCARTHY:  And notice it says8

“or screening” not “and” so I think it’s9

just - it was throwing in all of the10

instances in which one might have vehicular11

encroachment in pedestrian walkways.12

MR. MANN:  Okay.  So then in13

particular when you were addressing 2117.714

and the bumper guards in regards to spaces 215

and 3, prior to the creation of spaces 2 and16

3 were there wheel bumper guards or some17

other sort of protection as required here18

for the private walkway?19

MS. MCCARTHY:  There were no spaces20

- there were no cars that accessed that. 21

They all had their wheel guards being the22

walls all around there, and the one spaces23
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that that wasn’t the case for were the ones1

that we showed the wheel guard for in the2

picture.3

MR. MANN:  I see.  Okay.  And lastly4

just a general question again.  When you get5

to Section 2301 it specifically talks about6

parking garages, but it doesn’t seem that7

there’s - does that differentiate the way8

that we treat a parking - is there anything9

in 2301 that would make us think that we10

should differentiate the treatment of11

parking garages differently than the other12

provisions regarding parking?13

MS. MCCARTHY:  I looked at 2301 but14

it seemed to me that it really was dealing15

more with the use as an accessory or a16

standalone parking garage and - except for17

inexplicably I couldn’t figure out why18

2301.3 would be there rather than in the 2119

section where it talks about where the20

entrance should be located vis-a-vis center21

lines of alleys.  It seems like that should22

be in the section that talks about where23
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parking spaces should be located.  1

MR. MANN:  Right, and that’s what2

was adding a little bit to my confusion as3

to when something was applicable for a4

garage versus just exterior or lot parking.5

MS. MCCARTHY:  Right.  Because the6

rest of 21 deals with you know, clearly7

seems to deal with both.  8

MR. MANN:  Okay, thank you.9

CHAIRPERSON MILLER:  I just have a10

follow-up question.  With respect to 2117.7,11

it talks about the public rights of way and12

private walkways and driveways being13

protected from vehicle encroachment.  Is14

there anywhere where in the regulations that15

you’re aware that it talks about the16

dimensions for a public right of way, or the17

you know - what are the requirements for18

having a private walkway?19

MS. MCCARTHY:  No, you know I really20

see 2117.7 as flagging for the Zoning21

Administrator and for people that are22

designing parking garages the fact that cars23
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can slip out of gear, that people can mis-1

estimate where the front of their space is2

and so as much as possible one should3

provide safety from vehicular encroachment4

where other people are going to be walking5

and for lot lines or building lines.  I6

mean, you could argue that because Mr.7

Harnett’s parking space is a fee simple8

space and it has a lot dimension that by not9

having a line or a wheel track to keep those10

cars from intruding into his parking space11

that, if you count his fee simple space and12

the access that he was guaranteed when he13

purchased that space, to a certain extent14

you could argue, but I thought it might be15

stretching it a little so I didn’t actually16

put it in my testimony, but you could argue17

that those cars in effect encroach on his18

lot line by if they park up and the lot -19

and the drive aisle is less than 20 feet,20

they have now encroached on his normally21

guaranteed ability to get in and out of his22

space.  But that may be stretching it a23
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little.1

VICE CHAIRPERSON ETHERLY:  Thank you2

very much, Madam Chair.  First of all, thank3

you Ms. McCarthy for your testimony.  It’s4

good to see you.  5

MS. MCCARTHY:  Good to see you.6

VICE CHAIRPERSON ETHERLY:  Welcome7

back.  I’ll just leave it at that.  It’s8

good to see your face.  I’m still9

struggling, however, with the required10

versus non-required argument if you will.  I11

think there’s perhaps a chief tension here12

and that is the feeling perhaps that the13

experience or the reality that Mr. Harnett14

finds himself in is of concern, and I think15

that’s a fair representation.  What I’m16

struggling with is whether or not it’s a17

concern that’s brought about simply by a18

gray area somewhere in between this required19

versus non-required dichotomy, or if in fact20

this is perhaps what I think that catch-all21

provision of 2116.9 tries to get at.  So22

what I’d like to do perhaps is just kind of23
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take a little stroll through kind of the1

four provisions that I think are coming out2

of the appellant’s case here in terms of3

here where we find the violations.  But I4

want to kind of think a little bit through5

this prism of required versus non-required. 6

But maybe broadly speaking I’m not sure if I7

heard in your testimony that required versus8

non-required is in fact just a mirage.  It9

doesn’t actually exist.  Are you10

acknowledging that, okay, for the purposes11

of the Zoning Regulations there are in fact12

required spaces and there are in fact this13

other class of spaces which are not14

required.  How would you have us kind of15

just deal with that first question?  Let’s16

kind of step away from the contours of the17

case for a moment and just the academic18

question of required versus non-required. 19

Is that a real distinction?  Is it a20

falsehood?  Is it a red herring?21

MS. MCCARTHY:  No, I think it’s a22

real distinction.  There are specific23
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provisions -1

VICE CHAIRPERSON ETHERLY:  Okay.2

MS. MCCARTHY:  - and we’ve cited3

some that specifically say required parking4

spaces.  And then there is another provision5

that says where it doesn’t say required and6

it says all parking spaces, that means all7

parking spaces whether they’re required or8

non-required.  I think the distinction in9

this case is you have absolutely no reason10

to assume that Mr. Harnett’s space was not11

required because it was never determined by12

any document that you can see before you13

that it wasn’t a required space.  So forget14

2 and 3, whether they’re required or not15

required, he had a required space.  As a16

required parking space, it was required that17

he have 20-foot drive aisle width behind him18

and he does not have that.19

VICE CHAIRPERSON ETHERLY:  Okay. 20

Again, before walking through the specific21

provisions that are highlighted in the22

appellant’s case, let me then kind of ask23
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another general question.  If you follow -1

and I’m kind of looking between your2

testimony, the Exhibit No. 16 submittal of3

the pre-hearing statement and then I’m4

coming back to Exhibit No. 18 which was the5

condominium unit owners motion to intervene6

and pre-hearing statement.  That one you may7

not have seen as of yet as it was received8

here June 5.  But on Page 4, the intervener9

walks through what the requirement would be10

based on the classification here.  Based on11

the fact that it’s in a W-3 zone, the12

intervener argues that because the13

condominium consists of 35 multifamily14

dwelling units, 12 parking spaces would be15

required.  Again, not getting into the16

substance of our case just yet, but I’m17

almost reading that to suggest that anything18

that the condominium does above 12 required19

spaces is icing on the cake, or gravy over20

the meat and potatoes if you will. 21

Otherwise, that’s it.  They can do whatever22

they desire above and beyond 12 required23
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spaces.  Is that too broad of a reading of1

that requirement?  And of course once we get2

into the intervener’s presentation there3

will be some additional clarification and4

probably some cross examination on it, but5

is that too broad a reading under your6

experience here?7

MS. MCCARTHY:  Well, I can venture8

an answer.  I’m uncomfortable not having had9

a chance to really spend time looking at10

this.11

VICE CHAIRPERSON ETHERLY: 12

Understood.  And I recognize that this is13

perhaps a little bit of a hypothetical14

conversation as well, because again I’m not15

squarely in the case just yet.  But the16

intervener’s argument is we’re required to17

provide 12 spaces.  We can go above and18

beyond that, but for purposes of the zoning19

regs our requirement is 12 spaces.  Now, the20

intervener further argues that we don’t21

necessarily have to identify specifically22

where they are.  I think I’m taking the23



221

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

intervener’s argument to mean that, however,1

if you look at our diagram and you just2

absolutely want to say where are our 123

required spaces, in the often highlighted4

Exhibit 4 I believe it is which has the5

residential parking garage laid out, I would6

take it that the intervener’s 12 required7

spaces if you had to label them would be8

space number 1 and then 127 all the way up9

to 117 as you come from the street entrance. 10

Again, recognize this is a little bit of a11

hypothetical and you haven’t had an12

opportunity to really parse through this13

submission.  Again, it sounds like the14

intervener’s arguing as long as we’ve got15

those 12 required spaces everything else16

that we do may have a different set of17

requirements, if any, attached to them.  And18

again, perhaps - I’m struggling with trying19

to articulate the question, but is it your20

sense that that’s just a misreading of what21

the Zoning Regulations allow you to do?22

MS. MCCARTHY:  I think that they’re23
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making up a new regulation.  They’re1

assuming that the regulation says that you2

have these requirements for required spaces3

and then we can pick and choose where those4

are any type we want to choose that.  The5

point is when you submit a plan to the6

Zoning Administrator for review as part of7

your building permit application, as Mr.8

Albers said, you may have some spaces that9

don’t meet the requirements of the Zoning10

Regulations.  You flag them in your11

submission and say these are non-required,12

therefore don’t be alarmed that it’s only 1813

feet long instead of 19 feet long.14

VICE CHAIRPERSON ETHERLY:  I see.  I15

see.16

MS. MCCARTHY:  So you can’t just17

arbitrarily decide 20 years later you know -18

VICE CHAIRPERSON ETHERLY:  Here’s19

where my required spaces.20

MS. MCCARTHY:  - oh guess what,21

those were required over there.  Did you buy22

this space thinking you had a required space23
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and therefore you had Zoning Regulations1

that applied to it?  Sorry.2

VICE CHAIRPERSON ETHERLY:  Okay. 3

Okay.  I think that answers that particular4

question.  Now, as we turn to the specific5

elements of the argument here of your6

client, let me walk through the specific7

provisions.  And I’ll just kind of deal with8

them in seriatim.  2115.5 I would tend to9

think is fairly clear on its face that it10

applies to all parking spaces by its terms,11

except as provided in 2115.6 and 2115.7 all12

parking spaces shall have a minimum vertical13

clearance of 6 feet 6 inches.  So to me14

that’s fairly straightforward on its face. 15

I don’t see there to be any argument.  I16

think it simply becomes a factual inquiry17

then as to how you determine what the18

measurement is in terms of that vertical19

clearance.  So that to me is fairly20

straightforward. 21

With respect to 2116.8 which goes to22

the issue of location, it reads, “The23
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accessory parking spaces shall be located so1

as to furnish reasonable and convenient2

parking facilities for the occupants or3

guests of the building or structures that4

they are designed to serve.”  To me I read5

that to be somewhat silent on this issue of6

does it apply to required spaces, does it7

not apply to required spaces, or what have8

you.  So perhaps thus far I’m leaning9

towards being somewhat open, but I would10

probably read that more broadly than not as11

opposed to reading it narrowly.12

MS. MCCARTHY:  Right.  I think13

especially if you read it in conjunction14

with 2101.2 which seems to say you’ve got15

required and you have accessory.  And then16

you read 2116.8 and it says the accessory17

spaces shall be located to be reasonable,18

convenient you know for the occupants or19

guests of the building or structure.  I20

mean, and that’s - you know, I didn’t - I’m21

sorry, I meant to actually quote that in my22

testimony just now, that that’s another23
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reason why we - it’s another nail in the1

coffin to me in terms of saying you can’t2

just be arbitrary because you can say some3

spaces are required and some can’t.  Even4

your accessory spaces are supposed to be5

located so they’re convenient.6

VICE CHAIRPERSON ETHERLY:  Okay. 7

Okay.  Now with respect to 2117.5, by its8

terms it seems to speak specifically to the9

issue of required parking spaces as it10

relates to the issue of the width of the11

drive aisle.  Now, clearly perhaps under12

that interpretation one could read that13

regulation to perhaps leave open the14

opportunity for a property owner to create a15

drive aisle that’s five feet in width, which16

probably in all likelihood is not going to17

accommodate most of the cars that are coming18

out of Detroit these days.  Perhaps if it’s19

a European car maybe you can get away with20

it.  I’m being somewhat humorous there, but21

is there a sense that the zoning regs22

perhaps are just silent on this issue of if23
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it’s not a required space, then conceivably1

a property owner could go narrower than 202

feet.  Now, the property owner would do that3

at his or her peril because then you come4

into - you have to take into consideration5

can it work.  And I think that’s probably6

the ultimate backstop here, can it work and7

in this context is someone going to perhaps8

buy it.  But am I to take it that your9

testimony would be if it’s not a required10

space, there still is a 20-foot drive aisle11

width requirement?  Or is it the case that12

the zoning regs are silent on the drive13

aisle width if you have a whole bunch of14

non-required spaces?15

MS. MCCARTHY:  I think this is where16

I argue that regardless of 2 and 3, whether17

they are required, they created a drive18

aisle and Mr. Harnett’s space was a required19

space.  So when a required space is arranged20

so that an aisle is required for21

accessibility and maneuvering space between22

rows of two or more parking spaces, then you23
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have to provide 20 feet.  He had a required1

space.  The other did not, but the others2

can’t be non-required spaces without having3

an effect on the 20-foot drive aisle that he4

was required to have.5

VICE CHAIRPERSON ETHERLY:  And how6

do we know that Mr. Harnett’s space is a7

required space?8

MS. MCCARTHY:  Because we can’t find9

anything in the regulations that allows that10

to be arbitrarily considered not required11

without that having been determined in the12

beginning when Mr. Harnett purchased that13

space and relied on it being protected by14

the Zoning Regulations. 15

VICE CHAIRPERSON ETHERLY:  Okay. 16

Finally, with respect to 2117.7 as it17

relates to the public rights of way, I18

listened with interest as I always do to Mr.19

Mann’s questions.  I wasn’t necessarily20

struggling with that issue of surface21

parking versus applicability to a below-22

grade or underground garage.  Just for the23
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purposes of application I would tend to by1

its terms read 2117.7 to apply to all2

parking spaces by virtue of use of the terms3

encroachment from all parking spaces by4

wheel bumper.  So I’m inclined to read that5

a little broadly, but I thank you for your6

time in just kind of walking through those7

and to an extent I’m also doing it slowly as8

a way of signaling some of the areas that9

I’m still struggling with both for DCRA’s10

presentation and I’m sure that the Zoning11

Administrator will help walk us through how12

they interpret the application of these13

issues, especially in terms of that required14

versus non-required dichotomy if you will,15

and then of course also a flag for the16

intervener property owner.  Because I will17

say that at first read and then upon kind of18

secondary read after filtering it through19

the presentation of the appellant today I am20

still somewhat struggling with this issue of21

how the zoning regs treat both required22

versus non-required.  But the argument23
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that’s being presented in part also makes1

sense to me from the appellant’s standpoint2

in that at the end of the day, the outcome3

that we have in front of us perhaps isn’t4

one that’s contemplated by the zoning regs5

because ultimately the parking space has to6

work.  And I think I’m seeing enough to7

suggest that we’ve got an issue here. 8

Unless it’s a Mini that’s parked in that9

space and probably for purposes of - I’m10

sure if we had the owners from 111 and 110,11

perhaps we’d be hearing some of the same12

considerations.  But I’m struggling with13

whether or not the zoning regs themselves14

answer that question, answer the predicament15

that Mr. Harnett finds himself in by virtue16

of the facts that we have in front of us, or17

whether it simply comes down again to that18

catch-all provision of 2116.9 which says can19

impose whatever conditions that it may deem20

appropriate.  But ultimately as an appeal we21

still have to figure out what should Mr.22

Crews have done that he didn’t do.  And so23
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ultimately I’m still struggling with that. 1

So maybe that’s my closed question.  And2

again, I’m the guy that’s expecting a baby3

and I’m taking forever to ask questions, but4

I’m still struggling with some of these5

things.  As an end question, what in your6

opinion should Mr. Crews have done in order7

to reach what should have been the8

appropriate outcome here that didn’t happen?9

MS. MCCARTHY:  Well first of all,10

not rely on the fact that he was getting the11

straight scoop from the applicant and insist12

on dimensioned plans to determine for13

himself.  But secondly, I think given the -14

you were talking about relying on 216.9 for15

guidance, and I think you really have to do16

216.8 and .9 because both of them are17

telling you that accessory spaces and18

accessory and non-accessory spaces have to19

be such that they work.  So I mean, the one20

thing we can conclude is we might want to21

nominate this issue for the round table, is22

it next Thursday?  Where we start telling23
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the Zoning Commission here’s a few things1

you should clean up when you revise the regs2

because the language certainly could be3

clearer and more useful with regard to can4

you go back later and change required and5

non-required and all that and some language6

that specifically says you can or can’t do7

that or under what circumstances would be8

useful to everybody.  But, since we can’t9

have that right now, then I think we have to10

take 216.8 and .9 and say we’ve got a11

general obligation to have parking spaces12

that work and this one doesn’t and there’s a13

non-complying drive aisle and some other14

features that it doesn’t comply with.15

VICE CHAIRPERSON ETHERLY:  Okay. 16

Thank you.  Thank you, Madam Chair.17

CHAIRPERSON MILLER:  I’d like to ask18

another question.  Since what we need to19

decide is what error the Zoning20

Administrator made, and I think Mr. Etherly21

already addressed that question to you, and22

I have heard you say that one of the errors23
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was determining that this was matter of1

right because in actuality the aisle width2

was not in compliance with the regulations,3

and then you went on to say you know he4

shouldn’t have relied on what was given to5

him by the Washington Harbor Condominium6

Association.  Okay, that aside, I’m7

wondering if some of this is - some of the8

violations that have also been argued, such9

as violation of 2115.5 which talks about the10

minimal vertical clearance, 2117.7 - no,11

2115.5 and then the regs that talk about the12

wheel bumpers, and then the regs that talk13

about the striping, that they have also been14

violated, and my question is how do we know15

that that’s not an enforcement issue, that16

in fact the Zoning Administrator didn’t17

approve those things?18

MS. MCCARTHY:  Well, taking the19

vertical clearance for example, the Zoning20

Administrator is swamped and doesn’t have21

the ability to go out for every parking case22

and other things that come along and23
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personally make visits and measure.  He has1

to rely on the applications that come into2

him.  So when I looked at DCRA’s book I saw3

some measurements that had been taken in4

terms of vertical clearance, but none that5

related to the one that we’re alleging isn’t6

appropriate for vertical clearance, and7

maybe I just looked at it too quickly and I8

missed it.  But I think it’s 5 is the one9

that has the problem in that respect.  So I10

think you know he was given plans, he was11

told that they complied, he said in his12

building permit you know, you have to meet13

the regulations.  Unfortunately the Zoning14

Administrator has to determine whether it15

meets the regulations.  He can’t just say16

I’m going to give you a building permit and17

incidentally you better comply with18

everything.  The applicant then has to19

assume that whatever the Zoning20

Administrator has approved complies with21

Zoning Regulations.  So I think my guess is22

those kind of fell through the cracks23
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because there wasn’t the ability to go do a1

detailed site visit or if there were he2

wasn’t looking for those issues.  He was3

dealing more with the bigger issues.  But I4

guess you’ll find out from Mr. Crews whether5

that was the case or not.6

CHAIRPERSON MILLER:  Okay.  So I7

mean basically it does sound like - I mean,8

when issuing a building permit you have to9

check off those boxes to make sure that10

they’re actually in compliance, and then if11

later on they go out of compliance, then12

it’s an enforcement issue.  Would you agree13

with that?14

MS. MCCARTHY:  Right, right.  And15

that column didn’t just go out of16

compliance.17

CHAIRPERSON MILLER:  Right.18

MS. MCCARTHY:  That column that is19

the vertical clearance is not a compliance20

issue for sure.21

CHAIRPERSON MILLER:  Okay.22

MS. MCCARTHY:  And I don’t think23
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there was a wheel track there that got1

removed later on.2

CHAIRPERSON MILLER:  Okay.3

MS. MCCARTHY:  But I think your4

distinction is right.  It’s did it comply5

once and then somebody put it out of6

compliance, or is it as built not in7

compliance.8

CHAIRPERSON MILLER:  Okay.  I guess9

that - I guess it’s time for DCRA to cross10

examine if you’d like.  Am I correct - oh,11

I’m sorry, you’re not finished?12

MS. MCCARTHY:  Well, I just have13

this problem that I believe my husband was14

expecting to pick me up at the New York15

Avenue Metro Station to go to the baseball16

game at about a quarter to 7:00 and I at17

least need to call him and tell him I’ve got18

to get there some other way.  So if I could19

just take a short break to do that it would20

be good.  It was like an hour ago and so I21

thought we’d have enough time.22

CHAIRPERSON MILLER:  Okay.  Let me23



236

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

just - before you run and do that, is that -1

is it going to be efficient for you to pick2

up your cross examination when she gets back3

for 15 minutes or so, or should we just4

break at this point?  Do you have an5

opinion?6

MS. MCCARTHY:  I only need two or7

three minutes for the phone call, so.8

MR. TAYLOR:  I don’t have a strong9

opinion.  I am ready to cross.  I don’t10

think that this is going to be a 5-minute11

cross examination.  I think that this is12

probably going to be a 15- to 20-minute13

cross examination on my part and maybe a14

little longer depending on what some of the15

answers are.  So to the extent that16

influences your decision of whether to17

continue or to adjourn the hearing at this18

point that’s for you.19

CHAIRPERSON MILLER:  Okay.  Does the20

appellant have a - do you have a preference?21

MR. JOHNSON:  I don’t think we do. 22

Whatever works best for the board.23
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CHAIRPERSON MILLER:  Okay.  Do you1

want to go make your phone call quickly and2

then we’ll see what we’re going to do?3

(Whereupon, the foregoing matter4

went off the record at 6:32 p.m. and went5

back on the record at 6:35 p.m.)6

CHAIRPERSON MILLER:  Okay.  Are you7

okay to stay?8

MS. MCCARTHY:  Yes.9

CHAIRPERSON MILLER:  Okay.  So the10

board has decided that we should continue as11

long as the parties can stay a little bit12

longer while things are fresh.  So DCRA can13

start cross.  No, we’re not going to go14

beyond what any party can stay and I15

understand Mr. Crews has an obligation. 16

That’s not the time.17

VICE CHAIRPERSON ETHERLY:  Just to18

add a little, our conversation was an effort19

to try to get through the conclusion of the20

appellant’s case, you know, finish the21

cross.  I think that would have been the22

last witness for the appellant.  The23
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appellant might have had redirect, but1

essentially that would have concluded the2

appellant’s case and then we would have3

broke at that point and probably have to4

search out another date to pick up with5

DCRA’s case and the intervener’s6

presentations.  But of course Mr. Crews had7

indicated that he had a 7 o’clock commitment8

or somewhere thereabouts, so.9

CHAIRPERSON MILLER:  So -10

MR. CREWS:  I’m sorry, I did think11

it was 7:30.12

CHAIRPERSON MILLER:  No, that’s all13

right.  You should flag us when you - a few14

minutes before you need to go, but we’re15

under the assumption that you need to go16

around 7 o’clock or so, or before.  So let’s17

see how this goes.18

MR. TAYLOR:  Okay.  If it matters I19

feel very comfortable saying that even my20

portion of the cross won’t be completed by21

7:00.  I don’t know what - how many22

questions Ms. Vaias has, but I am sure that23
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you’re going to wind up adjourning in the1

middle of the cross.  2

CHAIRPERSON MILLER:  Okay.3

MR. TAYLOR:  If that’s what you want4

to do.5

CHAIRPERSON MILLER:  Well, no, I6

don’t know.  I mean, I thought you had said7

15 or 20 minutes so we thought we pretty8

much had 15 or 20 minutes.9

MR. TAYLOR:  I was probably using -10

I am accustomed to certain leeway in time11

estimates in these proceedings, and I fear12

that I may have been using that system.13

CHAIRPERSON MILLER:  Okay.  Well, in14

that case then maybe we should just look for15

another date since people have other16

obligations and we’re not going to finish17

something.  Okay.  All right, we’re going to18

have to look for another date then to19

continue this hearing.  We have an opening20

June 26 in the afternoon.  Can the parties21

do that?  Starting at 1 o’clock.22

MR. JOHNSON:  I actually am going to23
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be in trial in Superior Court starting on1

the 25th. 2

CHAIRPERSON MILLER:  Okay.  We have3

a pretty full calendar so we’re trying to4

figure out, trying to guess which days might5

be a little bit lighter than others and it’s6

not an exact science.  But we possibly could7

put this case in July 17.  How is that?  In8

the afternoon again.  But this would be9

later in the afternoon because you would be10

the third case in the afternoon.  The other11

date was totally open because we had some12

withdrawals on that day.  But on this day we13

have two other cases.  So you would be third14

in the afternoon.15

MR. TAYLOR:  May I ask, would you16

just refresh us, are those - either of those17

other two cases appeals?18

CHAIRPERSON MILLER:  No.19

MR. TAYLOR:  Okay.  20

MR. JOHNSON:  That’s fine with the21

appellant.22

MR. TAYLOR:  Fine with government.23
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MS. VAIAS:  That should work for the1

interveners.  I do have one witness who’s2

not here.  I’ll just double-check that he’s3

not out of the country or something.  My4

other witness is good.  Okay.5

CHAIRPERSON MILLER:  Okay.  Then it6

will be on - the afternoon on July 17.  Our7

hearings start no earlier in the afternoon8

than 1 o’clock p.m. and we have two others,9

so you know, it’s not going to be before10

2:00 in all likelihood.  So you can check11

with the office or watch us on the internet,12

but that’s what we’ll do, put you third in13

the afternoon.  Okay.14

VICE CHAIRPERSON ETHERLY:  And Madam15

Chair, if I could note perhaps just in the16

interim if we could - I think it would be17

more than appropriate to, if the letter of18

representation, the authorization letter.  I19

mean, the record is still open, it’s not20

closed at this point, so, but if we could21

get that bit of housekeeping taken care of22

that’d be excellent.23
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CHAIRPERSON MILLER:  And we’ll pick1

up where we left off with DCRA’s cross of2

Ms. McCarthy.  Do you have any questions3

before we adjourn this hearing?4

MR. JOHNSON:  No.5

CHAIRPERSON MILLER:  Okay.  Ms.6

Bailey, do you need to recap this at all?7

MS. BAILEY:  No Madam Chair, unless8

you want me to.9

CHAIRPERSON MILLER:  No, I think10

it’s pretty clear.  So we will be11

reconvening again on July 17 in the12

afternoon, third case in the afternoon. 13

Okay.  Thank you very much.  14

(Whereupon, the foregoing matter15

went off the record at 6:44 p.m.)16
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